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When wrongs are brought to light, it is easy to say there ought to be a law 
against such things, but laws enacted in haste do not offer a complete remedy. 
The article beginning at page 155 suggests that new legislation enacted in the 
labor field should not be aimed at destroying democratic institutions but, rather, 
directed at preserving and aiding them—perhaps it is not one law which is needed, 
but many. 


A Congressional committee has said that some of the loopholes in the Taft- 
Hartley Act are so big a truck can be driven through them. For that reason, 
legislation is needed. Melvin J. Segal’s article (beginning at page 175) takes 
a long, hard look at the nine loopholes and at the legislative purpose of Section 
8(b)(4)(A); it concludes that all but one of these loopholes are as small as a 
needle’s eye. 


The United States is not the only country in which unionism has been 
plagued with problems of free riders, union security and union membership 
Michael Dudra (page 165) recently made a study of the Swiss system and found 
some striking parallels which have been solved, at least to the satisfaction of 
the Swiss. Their practices merit consideration for suggested solutions to such 
problems in this country. 
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Economy 





Cost of Living 


index, 1947-49 100 


UP. The cost of living increased 0.1 per cent between 
December, 1958, and January, 1959, according to the 
Consumer Price Index. The January all-items index 
figure for the country was 123.8 (1947-1949 = 100). 
Thus, we go into 1959 with the CPI 1.2 per cent higher 
than in January, 1958. About 85,000 workers will get 
quarterly raises of one cent an hour. Most of these 
are employed in aircraft and farm implements industries. 
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UP. Industrial production rose one point in January, 
1959, to the seasonally adjusted index of 143 per cent 
of the 1947-1949 average. This is an increase of 7% 
per cent from the index figure of January, 1958. In 
January, 1958, the index was 133—ten points under this 
year’s figure. 

Activity in durable goods industries increased 
further in January. Although hampered by adverse 
weather, steel mill operations averaged 74 per cent of 
capacity ; and by mid-February, operations were sched- 
uled at 84 per cent. Output of aluminum and most 
construction materials was at advanced levels in Jan 
uary. Production of household goods increased; but 
a strike-induced shortage of glass—which has con 
tinued in February—limited output of a major auto 
producer, and total auto assemblies declined. Activity 
remained at reduced levels in the farm machinery 
industry, owing to work stoppages, but continued to 


increase in other business equipment lines. 
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DOWN. Total employment declined 1.3 million from 
December to January. Total civilian employment is 
62,706,000. This caused unemployment to rise by 
600,000. The total unemployed is 4,724,000, or 6 per 
cent of the civilian labor force (seasonally adjusted). 
The hiring rate dropped to 23 per 1,000 employees; 
and the factory layoff rate remained virtually steady 
as it has for the past two months, at 17 per 1,000 





Quits were 7 per 1,000. 
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Manufacturing DOWN. Average weekly earnings in manufacturing 


Wages and declined to $87.38 in January, but this figure is still 

Hours $5.72 higher than the average weekly earnings of 
January, 1958. Average hourly earnings of production 
workers of manufacturing were unchanged during 
January. Average hourly earnings equal $2.19 

The factory work week dropped to less than 40 
hours in January, and average overtime work was 
reduced from 2.6 hours in December, 1958, to 2.3 hours 
in January, 1959. Asa result of the shorter work week 
weekly earnings declined while hourly earnings re 
mained steady. 

The volume of work injuries has declined 25 per 
cent since 1943, despite a steady upward trend in the 
employed labor force. The ratio of injuries to workers 
has declined gradually from 45.7 per 1,000 in 1943 to 
29.4 per 1,000 in 1958, In 1958, however, deaths fron 
work injuries declined to 13,300, an all-time low 

Consumer UP. In December consumer credit outstanding in 
Credit creased $1.6 billion to a total of $45,065 million. Install 


ment credit ($33,865 million) is the largest item o 
consumer credit. Automobile paper ($14,131 million) 


is the largest item of installment credit outstanding 
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Personal UP. Personal income rose $2.4 billion at a seasonally 





























Income adjusted annual rate in January. Wages and salary 
disbursements equaled $253.9 billion. Personal taxes 
equaled $43.7 billion. Personal consumption expendi 
tures for durable goods were $38.9 billion; for non- 
durable goods, $143.3 billion; and for services, $113.6 
billion—all at seasonally adjusted annual rates. This 
left $9.9 billion available for personal savings, or 6.3 
per cent of disposable income. 
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Construction UP. Private housing starts in January were at a 


seasonally adjusted annual rate of 1,350,000 units, some- 
what below the high December rate. The value of 
total new construction put in place rose further—to a 
seasonally adjusted annual rate of $54.3 billion, 17 per 
cent above the May, 1958 low and 11 per cent above 
a year ago. The January advance was marked by 
gains in private residential, highway and public utility 


activity. 


Stock DOWN. Stock prices for the week ending February 

Prices 13 were down 12.9 points from the high of January 
23 on the SEC’s Index. 

From mid-January to mid-February, yields on 

Treasury bonds remained near postwar record highs 

and yields on high-grade corporate and state and local 

government bonds increased. The Treasury bill rate 

declined sharply at the end of January, reflecting 

demands from investors switching out of government 

securities involved in the large February refunding. 

As a result of the large volume of cash redemptions 

in the refunding, the Treasury on February 11 offered 

for cash $1.5 billion of September tax bills, and the bill 


rate rose somewhat. 
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Decisions of Courts and 
Administrative Agencies 








The Tenth Circuit reconsiders.—In our February issue, at 
page 72 we reported that the United States Court of \ppeals for 
the Tenth Circuit answered somewhat in the affirmative when 
confronted with the question of whether union members have a 
right to require their union to furnish them with reports on the 
union’s finances. The court then indicated, in Adams v. Boiler 
makers, that a claim by members that they were denied a right 
given them by the Taft-Hartley Act was at least ground for 


assertion of jurisdiction by a federal district court. 


In its amended opinion, Adams v. International Brotherhood of 
Boilermakers, 36 Laspor Cases § 65,126, the court concluded that 


the LMRA “does not give plaintiffs the right they claim.” 


The court reasoned that Section 301(a), “by its express terms 
is limited to suits between an employer and a labor organization 
or between labor organizations.” ‘The instant action “is a suit 
between labor organizations and their members. It follows that 
the [lower] court did not have jurisdiction over the subject 


matter under Section 301 (a).” 


The court further stated: “To give rise to Federal jurisdic 
tion under Section 1337, [28 U.S. C. A.] ..., the basis of the 
action must concern the validity, construction or enforcement of 


a statute regulating commerce.” 


The court found that Sections 9(f) and 9(g) of the Taft 
Hartley Act merely describe the advantages that may be gained 
by a union in complying with their conditions. A union may 
elect to comply or not to comply as it chooses. Therefore, a suit 
by a group of union members to compel their union to make a1 
audit of the union’s finances and to furnish the membership with 
such financial reports did not state a claim arising from a right 
under a federal statute regulating interstate commerce so as to 


warrant the assertion of jurisdiction by a federal district court 


Labor Relations 149 





A union’s placing of an employer on an unfair list and asking 
his customers for support in seeking a union shop are lawful.— In 
a case reported late last month, NLRB v. Machinists Lodge 942, 
36 Lapor Cases {] 65,214, the federal appellate court in San Fran 
cisco reversed an NLRB finding that the union was guilty of 
both unlawful coercion and restraint of employees and coercion 
of employer discrimination following its defeat in an NLRB 
election. This is the second time within two months that the 
NLRB policy of outlawing peaceful union tactics in seeking 
exclusive recognition or a union shop where the unions are not 
supported by a majority of employees has been upset. (The first 
reversal of an NLRB decision based on this policy is Teamsters, 
Local 639 v. NLRB, 36 Lasor Cases § 65,030, a report of which 
appeared in our January issue.) 

In the present instance the NLRB, in holding that the union 
violated Section 8(b)(1)(A) of the Taft-Hartley Act, found that 
the union exerted its pressure for recognition as exclusive bar 
gaining agent notwithstanding that it represented no employees 
of the employer. The Board’s holding that the union violated 
Section 8(b)(2) and (1)(A) was on the ground that its activities 
were engaged for the purpose of enforcing its demand for a 
security agreement. 

The court found, and the union conceded, that in its attempt 
to gain a union shop when it had no majority, by picketing, the 
union had violated Section 8(b)(2) of the Taft-Hartley Act. 
However, the union asserted that the facts failed to establish a 
violation of 8(b)(1)(A), and further maintained that the “Do 
Not Patronize List” and the customer appeals violated no pro 
visions of the act. The order of the Board also was said to be too 
broad to the extent that it prohibited conduct not actually 


engaged in or threatened to be engaged in by the union. 


The court ruled enforcement of the Board’s order to the extent 
that it prohibited picketing. However, it set aside the order 
in so far as it prohibited listings of the employer on the 
“We Do Not Patronize” list and the importuning of customers 
not to patronize the employer. 

The court considered the conduct of the union of listing and 
persuasion to be within the general area of protection of the First 
Amendment, guaranteeing freedom of speech. It reasoned that 
these aspects of the union’s action are more protected than 
picketing although the acts are within the area that “exerts 
influences and produces consequences different from other modes 
of communication.” The court stated that in order to adopt the 
soard’s findings as to the illegality of the union’s action, it would 
need a clearer mandate from Congress than the general termi 
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nology of the applicable statutes. The court concluded: “If such 
a mandate be given, it then would be the time to consider any 


constitutional questions raised.” 


Presence or absence of employees of the primary employer 
on the premises is not a critical factor in determining the legality 
of common-situs picketing.—A recent order of the NLRB, which 
declared that an employer could convert otherwise lawful picket 
ing at the premises of a secondary employer to an illegal second 
ary boycott by removing his nonsupervisory employees from 
the site of the dispute, was set aside by the Tenth Circuit in 
Seafarers v. NLRB, 36 Lasor Cases § 65,190. 


The NLRB determined that the picketing of the shipyards 
of a neutral employer by a union involved in a dispute with the 
primary employer was legal common-situs picketing so long as 
the primary employer’s nonsupervisory employees, whom the 
union sought to organize, remained aboard the vessel carrying 
out the primary employer’s normal business operations. How 
ever, the Board held that when the primary employer removed 
his nonsupervisory employees the continued picketing of the 


secondary employer's premises was illegal. 


The Board also found that this picketing was designed to 
and did, induce the neutral employer's employees to refuse to 
work on the struck ship in an effort to force the primary em 
ployer to recognize the union as bargaining representative. 


The court agreed with the Board that the picket line when 


established was legal. However, the court held that the employer 
gal 


could not transform a picket line from a legal one to an ille 
one merely by moving his nonsupervisory employees away. This 
conclusion was supported by the propositions that (1) “em 
ployees should not be held to lose the right to picket peaceably 
if all the employees go out on strike so that none are left 
employer's premises” and (2) “the primary employer should 
have the power to prevent picketing by merely turning out all his 


employees.” 


The court further found that the union did not intend to 


induce or encourage the employees of the secondary employer 


refuse to work on the struck ship. It was the court's opinio1 
that “the determining factor is the intendment of the strike. The 
| Taft-Hartley Act] ... forbids a strike if an object of the strike 


is to induce a person not the primary employer or an employes 
of his te take some action such as ceasing to do business with 
the primary employer. The cases recognize the very practical 
r not, ... employees of neutral employers 


fact that, intended « 
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do take action sympathetic with strikers and do put pressure 
on their own employers.” The court found that the Board had 
erred in some aspects of its consideration and these errors led to 


an erroneous conclusion on the point. 


Court lacks authority to order return of union records in 
possession of McClellan Committee.—In Teamsters, Local 107 v. 
McClellan, 36 Lapor Cases § 65,201, the United States District 
Court for the District of Columbia affirmed per curiam a district 
court ruling which denied the union’s request for a preliminary 
injunction to require the Senate committee to return the union's 
A petition by the union for review of the decision was 


records. 
denied by the United States Supreme Court on January 29, 1959. 


The defendants, members of the Select Committee on Im 
proper Activities in the Labor Management Field of the Senate, 
took possession of the records pursuant to a subpoena issued by 
them. In January, 1958, the plaintiff union filed the present 
complaint seeking the return of the records. Four months later 
the complaint was amended to allege that the defendants had 
completed their use of the subpoenaed records for the purpose for 
which they were subpoenaed. The defendants later admitted this 
allegation in their answer. 


Subsequently, on September 25, 1958, a Pennsylvania district 
court, in an action prosecuted by the Commissioner of Internal 
Revenue against the union, issued an order enjoining the union 
from removing or causing to remove the records from the 
McClellan Committee until further order of that court. An ap 
peal is currently pending from that order. The court also 
directed that the Commissioner of Internal Revenue should have 
the authority and right to examine and inspect the records. 


In November the union’s request for summary judgment in 
the earlier action it filed in the District Court for the District of 
Columbia was denied without prejudice. The court indicated 
that it considered the committee to be required to maintain the 
records pursuant to the order of the Pennsylvania district court. 


In December the committee authorized the district attorney 
for Philadelphia County, Pennsylvania, to inspect and copy the 


books and records still in its possession. 


In mid-December, 1958, the union’s request for the pre 
liminary injunction was formally denied. The court’s decision 
was based on its findings that a court of equity has no authority 
to enjoin a Senate committee in the exercise of its legislative 
functions, and legislative discretion in discharge of constitutional 
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functions, whether rightfully or wrongfully exercised, is not a 


subject for judicial interference. 


Union’s failure to comply with NLRB filing requirements 
does not bar individual employees from asserting rights before 
the Board.—Three employees who distributed union cards ob 
tained from an agent of the United Mine Workers alleged before 
the NLRB that their employer had committed an unfair labor 
practice by discharging them for their organizational activities 
within two weeks of their solicitation of fellow employees. 


The employer’s claims in defense—that he had no knowledge 
of the employees’ organizational activities; that they were not 
discharged but voluntarily resigned; and that if the record sup 
ported a finding of discharge, there was no unlawful motivation 
were found to have no basis in fact. The trial examiner decided 
that the evidence, considered in its entirety, supported the con 
clusion that the employer discharged these employees because 


they persuaded others to sign union cards. 


The employer also moved to dismiss the entire case on the 
ground that the three individuals were not acting on their own 
behalf but for the United Mine Workers, which had not complied 


with the filing requirements of the act. 


In the trial examiner's opinion the employees were con 
cerned with their own rights, and their relationship with the 
He 
found that the idea of organizing the plant originated with one of 


the three employees. Nobody charged the employer with un 


union was not such to make them agents or “fronts” for it 


lawful conduct against the union as such. 


The examiner concluded that the employer’s “fronting argu 
ment” was without substance. He pointed out that “individual 
employees may assert rights before the board without regard for 
the Act’s filing requirements. Such right is not lost because 
individuals might be members of a non-complying union or be 
cause such a union might have advised, counseled or assisted 


charging parties.” The Board adopted findings, conclusions and 
recommendations of the trial examiner (/ngram, d. b. a. Golden 


Rod Broilers, 122 NLRB, No. 135). 





Timely and duly served business agent subject to NLRB 
order.—The NLRB in Sheet Metal Workers Association, Local 49, 
122 NLRB, No. 145, found that the union had restrained or 
coerced employers in the selection of their association as a 
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representative for the purposes of collective bargaining or the 
adjustment of grievances, and by refusing to bargain collectively 
with the said association had violated both Sections 8(b)(1)(B) 
and &(b)(3) of the Taft-Hartley Act. The Board refused to grant 
the motion of the union’s business agent to dismiss the complaint 
on the ground that he had not been timely and duly served with 
a copy of the charge. 

The Board noted that the association’s counsel had left two 
copies of the charge in separate envelopes, one addressed to the 
business agent and the other to the union, under the door to the 
union’s offices. The business agent found and read the charges 
the following day, prior to the serving of the complaint upon him 
and the union. In view of these facts, the Board found that the 
agent was timely and duly served. The Board reasoned that the 


agent “actually saw and read copies of the charge following 


a good faith attempt and the use of all reasonable efforts 


to effect service.... 

The Board also found that the appropriate unit should not 
include all of the 34 individual employers listed in the charge, in 
view of the absence of bargaining history for such a group of 
employers or the express agreement of the parties to the inclusion 


of the individual employers. 


Promotion is not dependent upon long union membership. 
A union told an employer it could not promote an employee be 
cause he had not been a union member for at least three years. 
The employee had a wealth of experience in his trade. The 
union also denied him a place on the out-of-work list under a: 
exclusive hiring hall arrangement because he had refused to pay 


a fine for failing to picket during a strike. 


All of this was unlawful, according to the Board. It was 


discrimination on the part of the union. 


In view of union membership in good standing serving as an 
unlawful condition for securing and retaining employment with 
the employer, the Board ordered the union to refund monies il 
legally exacted from the employees during the period beginning 
six months before the filing and service of the instant charges in 
accordance with the Brown-Olds rule (115 NLRB 594). More 
over, the Board made this order applicable to any future viola 
tions similar to the instant ones against employers and employees 
Local 450, International Union of Operating Engineers (AFL-CIO), 
and W. S. Chennault, Business Representative, Teilepsen Construc 
tion Company, and J. R. Rittenberry, an Individual, 122 NLRB, 
No. 78. 
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The Role of Legislation 
in Internal Union Affairs 


By CLYDE W. SUMMERS 


Is legislation a cure-all? Some like to think so, but here is an article 
of penetrating thought which suggests using law as a contribution to the 
solution of a complex social problem in such a way that democratic values 
are preserved. The author is professor of law at the Yale Law School, and 
his article is based on a paper delivered at the Eleventh Annual Meeting 
of the Industrial Relations Research Association last December in Chicago. 
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stage a series of sordid spectacles of union 


corruption and oppression. The abuses re- 


limited to 
not 


vealed, althougi a small number 


unions, have been petty wrongs by 
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1S. 3097. Senator Kennedy also introduced a 
bill (S. 3454) limited to requiring financial 
reports and regulating union trusteeships. Sena- 
tor Ives introduced bills requiring financial 
reports (S. 2928) and regulating union 
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Secretary Mitchell has recast the Adminis- 
tration’s proposals with few changes’ and 
the McClellan Committee will make new 
recommendations. 

little value dissecting 
corpses of the 


There is now in 
the legislative last 
or in speculating on the shape of things to 
The critical and con- 
evaluation of proposals 
search for 


session 
come. need is for 
structive 
and continuing 
reaching the problem. This requires scrupu- 
lous examination of detailed provisions to 
discover hidden traps and unintended gaps, 
but it requires much more. Focusing too 
closely on the details may our 
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the same time, 
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blindly accept questionable assumptions and 
lose sight of the larger values against which 
those details must be judged. 
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Limited Goals of Legislation 

The initial step in evaluating legislative 
proposals is to make more explicit the role 
of the law in solving social problems. This 
task is difficult because the role of the law 
is complex, and its goals are inherently am 
biguous. Oversimplification can produce 
glittering clichés and promote colorful 
polemics, but it cannot increase our under- 
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The danger of an over- 
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and hard 
simplified view of the role of legislation is 
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particularly acute at three points. 

First, the law is an instrument for social 
change, but it remake 
has a significant but limited role, for deeply 
rooted institutions cannot be pressed into 


cannot society. It 


legislatively constructed molds without doing 


*S. 748. A companion bill was introduced 
in the House by Representative Kearns (H. R. 
3540). 

7Some of the broad principles which should 


be followed have been suggested in ‘‘Legislat- 
ing Union Democracy,’’ Proceedings of the 
Tenth Annual Meeting, Industrial Relations 
Research Association (1947), p. 228. 

®’Such criticism is invited by exaggerated 
claims of cure-alls. Thus, Senator Kennedy 
said that if his bill were passed, it would ‘‘vir- 
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violence to our concept of a pluralist so- 
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without jeopardizing valuabie in 
Racketeer unions cannot be out 
giving to government an 
Sweetheart 
without inquiring 
substantive terms of collective agreements 
Such | t 


be reached only by indirect 


help reduce 


evils can 
which thei! 


a democracy 


measures may 


incidence. In which seeks to 


substantial measure 


preserve a 
and 
inevitably 
This 
posals are ine scapably 
‘halfhearted,” 
to meet real 
gamesmanship or profitable 
fail help develop con 


personal freedom, legislation 
prov ide 
that 


subje ct 


tional 
must incomplete solu 


tions means appropriate pI! 


to attack as 
“tailing 


down” and 


Such criticism may 


“watered 
needs.” * 
be cleve1 poli 
tics, but it 


prop sals 


may 
structive 


Second, lawmaking is a continuing process 
of adapting to changing needs. imm«¢ 


legislation is to meet 


diate function of 


present problems. We design legislation to 


reach the particular evils which loom large 
at the moment. When the Musicians blocked 
the use of recordings on radio 
we did not attempt to construct general 
but enacted 
specific evil.” 


statute against featherbedding, 
the Lea Act 
When taced 
the New York waterfront, we 


lation to that problem area by 


aimed at this 


with crime and corruption on 
limited legis 
adopting an 


and creat water 


interstate compact ing a 
tually put Mr. Hoffa and his associates out of 
business.’"” (New York Times, January 21, 
1959.) President Eisenhower declared that the 
Administration bill would ‘eliminate abuses 
demonstrated by the hearings of the McClellan 
Committee."’ (New York Times, January 29 
1959.) The colorful vernacular of political 
debate thus obscures the limited role which 
legislation can play 

® 47 USCA Sec. 506(a) (1) 
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front commission.” As new needs arise, new 


legislation can be designed to meet them.” 


Such pragmatism, however, cannot ignore 
broad principles, for the very evolutionary 


of the law tends to preserve and 
which are implicitly 


character 
elaborate principles 
enunciated, 
their own. 


expressed in legislation. Once 
they tend to have a life of 
Therefore, immediate needs ought not lead 
us lightly to embrace offensive principles 
with the hope of repealing them when 
the need is gone. Thus, the non-Communist 
affidavit, now an anachronism,” has not dis- 
appeared, but threatens to give birth to new 
offspring.” One of the most serious threats 
to union integrity at the present is the 
infiltration of criminal elements. 
those who have been convicted of a felony 
from holding any union position 
of trust might help curb this 
but it would at the time 
impetus to two questionable principles. It 
that the law should prescribe 
union 


Barring 


office or 
infiltration, 
same giv e added 
would imply 
the qualifications for office—a dis- 
quieting precedent to set loose in the law.“ 
It would 
principles that 
crime should bear the mark of Cain and be 
deprived of full membership in the com 
munity.” Ultimately, we must make the 
practical judgment whether the proposed 
i * My main 


also endorse the retrogressive 


those once convicted of a 


cure is worth its long-run risks.’ 


concern here is that, in evaluating legisla 


” New York Unconsolidated Laws, Sec. 6700 

™ One of the values of such limited legisla- 
tion is that the experience gained under it may 
reveal weaknesses or dangers which should 
be avoided in other legislation. Both the Lea 
Act and the Waterfront Commission Act have 
taught hard lessons 

2 At the present time this provision serves 
no purpose except to provide a trap for un- 
wary unions, and to bar the Mine Workers 
from using Board procedures to obtain recog- 
nition or remedy unfair labor practices. There 
is no evidence that it now aids in reducing 
Communist influence in unions 

% A provision requiring employers to sign 
non-Communist affidavits was added to the 
Kennedy-Ives bill on the floor of the Senate 
(Sec. 606). This has been omitted in the new 
Kennedy bill, but has been added to the new 
Administration bill (Sec. 509) 

“The new Kennedy bill, in Sec. 305(a), 
would give the Secretary of Labor unreview- 
able power to determine whether a person pre- 
viously convicted of certain crimes who had 
been elected to union office should be allowed 
to serve. He could thus approve or veto the 
members’ choice of their own officers—a dan- 
gerous and expansible principle which points 
toward licensing of union officers. 

% Present proposals do not require any 
relationship between the past criminal act and 
the present union responsibility. Under the 
new Kennedy bill, a person convicted of ‘‘rob- 
bery, bribery, extortion, embezzlement, grand 
larceny, burglary, arson, violation of narcotic 


Legislation 


tion, we shall not look at one to the exclu- 
s10n of the other. 

The present and future 
always in conflict, for in meeting existing 


needs are not 


may take beginning steps in 
principles of the 


problems we 
basic 


establishing those 
fiduciary obligation of union officers which 
and articulated in the 


explicitly 


reinforced 
law." Although we cannot 
define all tainted transactions, we can lay 
a foundation on complete 
body of law can be built 
to declaring certain elemental rights of union 


can be 
now 
which a more 
Legislation limited 


members—the right to speak, the right to 
vote, the right to a fair trial and the right 
lead courts im 
mediately to give more adequate protection 
and, at the time, 
future the seminal 
right 


to equal treatment—mnight 


to those rights same 
imbed in the law for the 
concept that union 


to a démocratic union 


members have a 


[he third and most thorny consideration 


in evaluating legislation concerning internal 
union affairs is its acceptability to the labor 


movement. This is more than a political 


consideration, although any fair appraisal 


of a serious proposal must include its ability 
to get enacted. Acceptability is important 
because it drastically affects the workability 


of the law Legislation enacted over the 


adamant opposition of all of labor would be 


resisted and evaded at every step, making 


laws, or conspiracy to commit any of such 
crimes’ is barred from holding any union 
office or being a paid employee of the union 
(Sec. 305(a)). Senator Kennedy was criticized 
for omitting murder and rape! (New York 
Times, February 5, 1959.) The administration 
bill omits nothing It bars a person from 
acting as an officer, agent or representative 
if he is disenfranchised under state law be 
cause of any crime (Sec. 303(a)(3)) 

% The experience of the New York Waterfront 
Commission with a _ provision barring thos« 
with criminal records from holding union office 
casts doubt on both the effectiveness and 
humaneness of such provisions. The commission 
suspects that notorious racketeers may in fact 
be controlling the Longshoremen's Union from 
the back room, but has found the problems 
of proof impossible—for example, it has re 
cently become hopelessly mired in investigat- 
ing why such racketeers happened to be 
present in a hotel where top officials of the 
union were holding a meeting (A 
Times, February 8, 1959) 

The provision, however, was effective in 
causing removal from union office of a man 
whose only alleged disqualification was that 
35 years earlier he had been convicted of at 
tempted theft and given a suspended sentence 
(See De Veau v. Braisted, 34 LABOR CASES 
{ 71,549, 5 App. Div. 2d 603, 174 N. Y. S. 2d 
596 (1958)) 

1 See, for example 
Governor's Committee on 
Management Practices (New 


Veu York 


interim report of the 
Improper Labor and 
York) 1958 
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enforcement practically impossible. It would 
enable corrupt union officers to make com- 
mon cause with leaders and would 
seriously weaken measures 
by the labor union itself. 
consideration of acceptability is essential in 


honest 
selt-corrective 
Jeyond this, the 


a government based on consent, Conformity 


is not coerced on major social groups, but 
compromises are sought which will gain 
acquiescence or cooperation. Thus, the law 
gains respect, and the cohesiveness of so- 
ciety is preserved. 

The search for acceptable compromises 
presents serious difficulties, for it requires 
flexibility of both So long as the 
labor movement any 
significant legislation—with George Meany 
denouncing Senator Kennedy’s pronosals 
with “God save us from our friends” * 
A. J. Hayes comparing those who presented 
such proposals with Peron “—compromise 
Fortunately, the AFL- 
way to willing 
Rational 


sides. 


stubbornly resisted 


and 


was impossible. 
CIO’s adamance 
acceptance of limited legislation. 
discussion and the development of accept- 
able solutions may now be possible. How- 
ever, this still involves compromises which 
often lead to oddities. The curious provi- 
sion in the Kennedy-Ives bill placing a halo 
around ethical has no 
logical place in the law, but it may have 
helped bitter pill. Requiring 
employer reporting need not be justified 
grounds, for it 


has given 


practices codes ~™ 


sweeten a 


entirely on independent 
serves a valuable 


labor 


purpose of softening the 
reaction of that it is 


out for punitive action.” 


being singled 


Acceptability is, of course, not an abso- 
lute, for intransigent groups cannot be allowed 
to hold society in ransom. Compromise 
must stop short of dissolving central pur 
undermining the effectiveness of 
legislation. The limits need not be defined 
My limited purpose is to emphasize 
of the 


poses or 


here. 
that in a 
legitimate considerations in evaluating legis- 
those 


democratic society one 
lation is whether it is acceptable to 
whose conduct is to be controlled. 
Lawmaking in a democracy is inherently 
particularly when the law at- 
with intricate 


disorderly, 


tempts to deal large and 


social problems such as internal union 


1’ New York Times, March 28, 1958. 

”% New York Times, April 20, 1958. 

* Sec. 401(a). This is retained intact in the 
new Kennedy bill. 

7° The Kennedy-Ives bill required reporting 
by employers of funds expended, or agreements 
made, to influence or affect employees in the 
exercise of their rights guaranteed by Sec. 7 of 
the NLRA (Sec. 103(a)). The new Kennedy 
bill also requires employer reporting, but 
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Legislation inevitably provides only 
must constantly 


affairs. 
incomplete solutions; it 
immediate 


principles; 


needs and 


it must 


improvise to meet 


yet adhere to durable 


accept compromises to gain the consent ot 
those controlled. 


nor judged by 


neithet 
from 


Legislation can be 
designed deductions 
broad premises or standards of symmetry, 
living law within 
The test of law 
contribution to 


for this would confine 
the strait jacket of logic. 
is not its tidiness, but its 


social 


progress. 


Role of Legislation 
and Union Self-Regulation 


the law 


The limited role of grows out of 
our concept of limited government and our 
reliance on other instruments of social con 
trol. We distrust power in 
the hands of government to dis 


tribute control by encouraging and main 


concentrated 
and seek 
taining centers of power in private institutions 


So far as possible, we seek to make these 


institutions self-regulating 


This basic concept of pluralism has spe 
developing legislation 
So far 


cial significance in 
concerning internal union aftairs 
possible, the labor movement 
allowed to clean its own house. The 
made articulate 
movement, and 


the expulsion of corrupt unions has demon 


should 
code 5 


have 


ot ethical practices 


the conscience of the labor 


strated a courageous determination to matcl 


action. However, in spite of 


and 


with 
responsible 


words 
such resolute action, the 


labor movement is at present unequal to the 
task. 


These self-corrective measures fall shor 


in three respects First, a large segment of 


organized labor is beyond the reach of the 


AFL-CIO 


but its own. 


and answers to no conscience 


These unions already include 
those which are most corrupt or dictatorial, 
or both, such as the Teamsters, the Long 
Mine Workers, 


Sec ymnd, the 


shoremen and the and may 


soon include the Carpenters.” 
sole sanction for enforcing the codes is ex 
Amputation neither cures the dis 
the main 


pulsion 


eased member nor strengthens 


body of the movement 


labor The very 


narrower. This, in turn, was 
acceptable to employers 

1958, the Carpenters’ conven- 
the union's general executive 
from the AFL-CIO if it felt 
that the union’s rights were being abused 
(New York Times, November 14, 1958) This 
was to counter the AFL-CIO’s impending action 
because of President Hutcheson’s refusal to 
testify concerning certain financial transactions 


is substantially 
to make it more 
22 In November, 
tion authorized 
board to withdraw 
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severity of the remedy reduces its effective- 
reaching small-scale violations at 
Third, the code on demo- 
protect 


ness in 
the local level. 
inadequate to 
members. The 


cratic processes is 
the basic rights of 
Steelworkers’ convention, while citing the 
code provision that “the right to criticize 
the personalities of his union officers does 
not include the right to 
union,” without any hearing for taking evi- 
dues 


union 


dence, declared the leaders of the 
protest committee guilty of slandering union 
officers, undermining the union, and a series 
of other offenses, and ordered them tried 


by their local unions and eliminated.” 


These weaknesses in union self-regulation 


ought not lead us to abandon this avenue 


of control as wholly worthless. Rather, it 
find 


strengthen the process of 


challenges us to ways in which the 
law can aid and 
self-regulation and encourage its continued 
The problem is not to choose 
interven- 


them 


development. 
between self-regulation and 
tion, but to find 
mutually intersupporting. 


iegal 


ways of making 


One helpful step which the law can take 
direction is to 
discovering 


in this create an instru 


ment for specific instances of 
wrongdoing. President Meany, over a year 
ago, “Until the Senate Hearings we 
did not one-hundredth of the 
corruption existing in the union movement,” “ 


and the McClellan 


has enough complaints to keep it busy for 


said: 
know one 


Committee now says it 


20 years! * Unions have no subpoena power 
Leaders are 
fellow 


nor trained investigators. 


luctant to investigations of 


within the 


initiate 
supporters 
and suspicions are discounted in the hopes 


leaders or of union, 
of avoiding dictatorial practices and uncov- 


ering of scandals. 


corruption and dictatorial 
had already contributed 
When the McClellan Committee 


machinations of Max Block, 
Meatcutters, in making 


Disclosure of 
practices to self 
correction 
revealed the 
vice president of the 
union 
was removed from office.” When 
Hotel 


Chicago 


sweetheart agreements and misusing 
funds, he 
and 


the officers of Locals of the 


Restaurant Employees in were 
showa to be engaged in shakedown organ 
izing, the international promptly suspended 
Conven 
America 


23 Proceedings, Ninth Constitutional 
tion of the United Steelworkers of 
(1958), pp. 43-44 

* Quoted by J. B. S 
ing Union Democracy,’’ 
cember 2, 1957, p. 5 

*% New York Times, November 6, 1958 

*% New York Times, June 20, 1958. 

27 New York Times, July 21, 1958 


Hardman in ‘‘Legislat 
New Leader, De 


Legislation 


undermine the 


them and put the locals in receivership.” 
Disclosure, of course, cannot cure corrup 
tion at the j 
rhinocerus-skinned unions such as the 


very centers ot power in 
Team 
however, the mere 


lead to 


most 
public 


sters. In unions, 


threat of disclosure will 


action. 


A Congressional committee with one eye 
on politi- 
shot- 


gun legislation, is scarcely suitable for this 


on the public press and the other 


cal profits, while stumbling toward 
task. It breeds distrust and alienates those 
who must bear the burden of self-correction 
The task 


cally 


requires a permanent body, politi 
discover 
rather than 
manufacture head 


body 


will keep a continued pressure on unions 


which seeks to 


them 


insulated, 


evils and get eliminated 


to stage sensations and 


lines The very presence ol such a 


not to relax and will reinforce those in the 


labor movement who insist on high stand 


ards of honesty and democratic procedures 
union self-regulation sug 


in choosing the substantive 


to be enacted into law, we 


Recognition of 
gests that, 


should be 


by those rules prescribed by the labor 1 


ment. The entire codes of ethical 


should, of d 


course, not | bl: 
Statute, but these ci 


which the major porti 


, 
I 
ment has declared appt 


they are willivg to be 
corporating rules drawn 
no obligations beyond 


bind 


entorce 
morally, if not legally, 
majority of unions by their ow1 

Regardless of the substantiy 
intervent 


sort Admin 


should rely primarily 


nro} ced, legal 


{ 
be the last re 
Statute 
and _ self-correction 


movement and not on 


tion and trigger 
proceedings should be 
when all else has failed 


not only given the 


their own problems 


the responsibility 


member 
should be 


Individual 
been wronged 
internal remedies before urt 
In some states, such as New irk, the rul 

** In the provisions regulating union elections 
and trusteeships, the Kennedy bill provides 
that complaints may be filed with the Secre 
tary of Labor, who, after 
file a complaint in the federal 
Although no explicit mention is 
statute the Secretary could de 
procedures to negotiate settl 
voluntary compliance 


investigation may 
district court 

made in the 
informal 


ments and obtain 


lor 
veiop 
I 
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requiring exhaustion of union appeals has 
been so eroded by exception that unions 
are frequently deprived of any opportunity 
to correct their own errors.” These excep- 
tions are rooted in the interminable and 
fruitless character of too many union ap- 
peals and in the need to give the individual 
more immediate protection. The central 
value of the rule can be saved by requiring 
of appeals available within a 
months, and 
indi- 


exhaustion 
limited period, such as six 
providing interim protection of the 
vidual’s rights while he is appealing within 
the union.” Where unions have established 
public-review boards, such as those in the 
Auto Workers, the time limit may need to 
be lengthened to encourage use of this self- 
correction device. 

The most crucial step in making unions 
responsible centers of power and strength- 
ening their own internal f self- 
control is protection of democratic rights 
within the union. The right of union mem- 
bers to protest against union policies en- 
courages change from within. The right to 
officers of dishonesty, breaches of 


process ol 


accuse 
trust and dictatorial methods helps deter 
The rights to form opposition 
campaign for 
increase 
oust 


such abuses. 
groups within the 
office and have honest 
the ability of unions 

tyrannical and predatory leaders. 

does not insure purity, for 
may tolerate and 
scoundrels, but guaranteeing these 
rights will substantially reduce the 
for extensive intervention in union affairs. 
Legal protection of these rights thus helps 
limit governmental control, and thereby 
preserves and promotes pluralism. 


unions, 

elections 
themselves to 
Democ- 
union 
elect 


racy 
members abuses 
basic 
need 


Furthermore, protection of democratic 
rights increases the value of other measures 
aiding self-regulation. Disclosure of wrong- 
doing gains potency when democratic proc- 
make possible the elimination of 
union officers. The union’s own rules gain 
validity when democratically adopted and 
the union’s internal appeals gain reliability 
if they are subject to democratic checks. 
Most important, relying on democratic 


2% See Vorenberg, ‘‘Exhaustion of Intraunion 
Remedies as a Cundition Precedent to Appeal to 
the Courts,’’ 2 Labor Law Journal 487 (July, 
1951). For a summary analysis of the New 
York cases, see Summers, ‘‘Judicial Interven- 
tion in Internal Union Disputes,’’ 7 Buffalo Law 
Review 405, 409-410 (1958). 

* Different classes of cases call for different 
rules requiring exhaustion of internal appeals. 
In expulsion cases, a delay of six months may 
not be onerous if the member's rights within 
the union are fully prvutected in the interim. 
In election cases, delay is less. tolerable; 
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processes within the union keeps the pri- 
mary responsibility focused where it be- 
longs—on the union itself. 


Role of State and Federal Legislation 


The problem of allocating and co-ordinating 
the control functions of the union and the 
law has its counterpart in allocating func- 
tions between state and federal governments. 
This problem, unfortunately, is seldom 
squarely faced, for the choice between state 
or federal legislation is commonly based on 
political considerations, with the preference 
often depending on the happenstance of 
political control at the moment 


The choice, however, involves two basic 
which 
First, federalism is based on 


values of federalism ought not be 
overlooked. 
the principle of reducing the 
governmental power by keeping it widely 


distributed. 


dangers of 


The states serve as centers of 
power to prevent its concentration in the 
national government which might otherwise 
become uncontrollable and a threat to freedom. 
As the powers and functions of government 
the need to keep them distributed 
becomes increasingly great. Although the 
labor movement now prefers federal legis- 
lation, it might well thought 
to the dangerous consequences if the con- 
power of the federal agency fell 


grow, 


give second 
centrated 
into unfriendly 

The 
that it permits states to serve as laboratories 
solving difficult 
internal union af 


hands. 


second basic value of federalism is 


to experiment in social 
problems. Regulation of 
fairs is precisely the kind of problem which 
requires experimentation. Unions are highly 
complex institutions, and the abuses which 
are sought to be eliminated have deep and 
intricately intertwined roots. The law might 
seek to 
with widely 
can foretell the 
measures nor 


these at diverse and 


varied 


reach points 
remedies, but no on 
effectiveness of various 
chains of 
Multiform 


various pro 


legal foresee the 
reaction which they may begin. 
state could test 
posals, provide experiences to guide us in 
solutions, limit the 


legislation 


evolving sound and 


interim protection is often impossible, for 


someone must occupy the contested offices. In 
trusteeship cases, appeal serves little purpose, 
for the decision has been made by the inter- 
national officers in the first instance. The 
Kennedy bill follows these lines by requiring 
exhaustion of appeals available in four months 
in election cases, but requires no exhaustion 
in trusteeship cases. The Administration bill 
permits by-passing of all internal remedies 
and obtaining immediate judicial relief in both 
election and receivership cases. 
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A mistaken 
could have 
whole labor 


impact of our miscalculations. 
remedy at the federal level 
drastic repercussions on the 
movement. 


These values are, of course, not absolute 
but are qualified by compelling national 
needs. However, should be 
real and not imaginary—that is, the prob- 
lems involved should be _ peculiarly 
ceptible to national, and not state, solution. 
Thus, it is argued that internal union prob- 

national in scope, but so are 
juvenile delinquency, and _ traffic 

Similarly, it is argued that be 
states, unl 


these needs 


sus- 


lems are 
divorce, 

accidents. 
cause unions operate in many 
formity is required, but large corporations 
likewise operate in many states and yet are 
made amenable to governing 


their internal affairs. 


state laws 


There is a compelling need that parties 
not be subject to independent and possibly 
conflicting legal rules, but this is seldom a 
problem in regulating internal union affairs. 
Disputes over admission or expulsion from 
a union are law of the 
state where the local union is located. 
regulation of local union 
removal of local officers, and receivership 
of local unions are governed by the 
of the local, and regulation of the interna- 


governed by the 
Like- 
wise, elections, 
State 


tional union elections can be governed by 
the state in which its 
located. Thus, one—and 
rule controls each situation.” It is possible, 
of course, to conjure up problems which 
might cause the courts difficulty in deter- 
mining which state’s law controlled. The 
short answer is that state courts have been 


headquarters are 


only one—legal 


deciding these cases for 50 years, and there 
are hundreds of reported decisions without 
a ripple of a problem in this respect. If 
increased state regulation should create dif- 
ficulties by subjecting unions to conflicting 
federal legislation can then resolve 
the conflict. 


a real problem. 


rules, 
It is as yet an imaginary, not 


There is no compelling national need 


which overrides the basic value of federalism 


and justifies preferring federal legisiation 


‘For a thoughtful analysis of this problem 
see Wellington, ‘‘Union Democracy and Fair 
Representation; Federal Responsibility in a 
Federal System,"’ 67 Yale Law Journal 1327 
1351-1356 (1953) 

% See Summers, work cited at footnote 29; 
“Union Democracy and Union Discipline,’’ Pro- 
ceedings of New York University Fifth Annual 
Conference on Labor (Matthew Bender & Com- 
pany, 1952), p. 443. 

Section 303 in its entirety now reads 
“The duties imposed and remedies provided by 
this title shall be exclusive, and no labor 


Legislation 


over state legislation. The arguments pre 
sented but thinly veil the fact that prefer 
federal action is not 
primarily on political 
from simple buck 


ence for based on 
principle, but 
siderations which 
passing to confidence in the superior wisdom 
Senate adoption of 


con 
vary 
of Congress. However, 
provisions such as requiring employers to 
file non-Communist affidavits or barring all 
f from holding 
doubts 


persons convicted of a crime 
union office must have created some 
as to that 


The 
formity creates hidden dangers of creating 
State 


superior wisdom 


compulsive urge for national uni 
courts have 
body oO 
internal affairs 

+} 
th 


“no man’s land.’ 


devel yped a 


a new 
already substantial 
case law concerning 


ions. The courts, throug] is body 
degree of protec 
and the 


Federal 


now give at least some 
to the 


democratic process within unions 


rights of union members 


legislation might some of thes 


protections and provide no adequate substitute 


wipe out 


litle Ill of the Kennedy bill, tor exan ple, 
regulates union elections, but the sole rem 


edy provided is to void the election and 
is found that 


affected its out 


hold a new one if it violation 
ot the 


come 


section may have 
This remedy cannot be invoked until 
months after the election; in the meantim« 


the wrongtully elected officers continue i 
Last 


imposed 


control year's 
“the 
remedies provided in 


thereby « xplicitly 


duties 


clusive,” 
State cour 
blanket 


but confusingly adds t 


remedies in 
this 


isting 


version retains 


clause, 
pre-emption clause 


[he primary legal protection nov 
urts against le« 


by state cé unproper ¢€ 


comes before, and not after, the electio 


the nominating procedures are abused, 


paigning is improperly conducted, cand 


are wrongfully disqualified or member 


classified as ineligible to vo 


can be brought and c: 
election is 


which legal 


before the 


pomt at 


subject to the provisions of thi 
required to conduct ctions of 
greater or in a dif 
manner than is required by this 


organization 
title shall be 
officers with 
ferent form or 
title."’ 
There is 


frequency 


believe that the second 
narrow the are pre 

doubt as to 
first 


reason to 
clause added to 
empted but there is 
whether that would be the result with the 
clause retained 

‘For example, in Ford v. Curran, 28 LABOR 
CASES { 69,221 (N. Y. S. Ct 1955), a defeated 
(Continued on following page) 
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commonly sought and is most effective. A 
blanket pre-emption clause in a federal 
statute will destroy all these pre-election 
remedies and leave a serious gap in the law. 
The Kennedy bill, for example, creates no 
effective substitute and, therefore, it might 
well weaken, rather than strengthen, legal 
protection of the election process.” 

If legislation is enacted at the federal 
level, it need not preclude state action, but 
can leave room for co-ordinate state regula- 
tion. For example, Title II of the Kennedy 
bill, which seeks to curb arbitrary and 
long-continued trusteeships imposed on local 
unions, explicitly preserves state remedies 
by allowing legal actions in state courts 
until proceedings under the federal law are 
brought in the federal courts. A _ similar 
provision in Title III governing elections 
would avoid the danger of creating a new 
kind of “no man’s land” and have insured 
maximum legal protection of the election 
process.” 

Co-ordinatwig federal and state laws re- 
quiring filing of financial statements presents 
special, but not particularly difficult, prob- 
lems. The form of the financial statements 
required tends to dictate the way records 
are kept, and unions ought not be com- 


a provision in the federal statute. 





(Footnote 34 continued) 

candidate brought suit two weeks after the 
election, claiming that President Curran had 
violated the union constitution by attacking 
opposition candidates in the union newspaper. 
The court, after trial, found that there had 
been misuse of the union newspaper, but held 
that the plaintiff was guilty of laches for fail- 
ing to bring an action, prior to the election, 
to enjoin this misconduct. 

In Maineculf v. Robinson, 34 LABOR CASES 
{| 71,260 (N. Y. S. Ct., 1958), Captain Bradley, 
president of the International Longshoremen’s 
Association had ordered the names of two can- 
didates in a local election stricken from the 
ballot because they had testified before the 
waterfront commission. This was done only a 
week before the election date, but prior to the 
election the candidates obtained a state court 
injunction ordering their names restored to the 
ballot. 

If the opposition group wins an election, the 
incumbent officers may declare the election void 
and order a new election. In a number of such 
cases, state courts have enjoined the holding of 
the second election. See, for example, Siblia 
v. Western Electric Employees Association, 142 
N. J. 77, 59 Atl. 2d 251 (1948); Daley v. Stickel, 
31 LABOR CASES { 70,217, 2 App. Div. 2d 287 
153 N. Y. S. 2d 886 (1956). 

%* The danger of a debilitating pre-emption 
clause goes much further. The Kennedy bill, 
for example, regulates the election campaign- 
ing by limiting the use of union funds. There- 
fore, the pre-emption clause would not only bar 
state remedies in the Ford v. Curran (cited at 
footnote 34) type of case, but might jeopardize 
state court remedies protecting the right of 
members to campaign freely in union election, 
such as was recognized and protected in Madden 
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pelled to meet varying demands. Therefore, 
the states need to be limited to requiring 
information as does the federal 
government. However, a ought to 
have concurrent power to enforce this re- 
quirement as to unions within its jurisdic- 
tion. The state has an interest in preventing 
corruption and in correcting violations of 
fiduciary obligations which occur within 
its borders and which defraud its citizens. 
In addition, the state can more appropriately 
and effectively reach local mishandling of 
union funds.” False filing or falsification of 
the books can be made a violation of both 
federal and state law, and double prosecu- 
tion for the same offense can be avoided by 
Thus, the 


the same 
state 


federal and state governments could effectively 
cooperate in enforcing financial honesty.” 
These are but examples intended to sug- 
gest that with ingenuity we 
find ways to preserve some of the values of 
other 


moderate can 
federalism even though political or 
considerations lead to national 
The need in a democracy to keep powers 
widely distributed and the need in this area 
that 
nor 


legislation. 


for experimentation demand states 


must not timidly abandon Congress 


brashly pre-empt control over this field 


v, Atkins, 34 LABOR CASES { 71,491, 4 N. Y. 2d 
283, 174 N. Y. S. 2d 633 (1958) 

“The Administration bill avoids the danger 
of creating a ‘‘no man’s land” or destroying 
state remedies by providing in Sec. 305(b) that 
nothing in the title governing elections or 
trusteeships ‘‘shall be construed to supersede 
or modify any existing rights and remedies to 
which members are entitled under 
the provisions of any law of any State OP 4 
Although this saves all state remedies, it may 
create difficult problems of reconciling conflict- 
ing federal and state rules or decisions. 

* The Administration bill, in Sec. 212, pro- 
vides that nothing in its filing requirements 
‘‘shall operate to exempt or relieve any person 
from any liability, duty, penaity, or punishment 
otherwise applicable unless such applica- 
tion of other law would interfere with 
the carrying out of any objective of this Act.” 
This might permit various states to unneces- 
sarily burden unions with widely varying filing 
requirements. 

*% The new Kennedy bill, in Sec. 104(c), has 
added a sweeping pre-emption clause which pro- 
vides: ‘‘That no person shall be required by 
reason of any law of any State to furnish to 
any officer or agency of any State any infor- 
mation included in any report filed by such 
person with the Secretary pursuant to the pro- 
visions of this title, if a copy of such report, 
or the portion thereof containing such informa- 
tion, is furnished to such officer or agent.’’ 
This not only precludes the states from enforc- 
ing parallel filing requirements, but might ham- 
string the states in investigating alleged misuse 
of union funds and might even block the obtain- 
ing of testimony in civil or criminal actions 
arising out of such misuse of union funds. 
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Courts and Administrative Agencies 


Regardless of whether regulation is state 
or federal, the final question remains: Who 
shall enforce it? This problem is usually 
presented as a simple choice between courts 
and administrative agencies. However, the 
answer must depend in part on what is 
regulated. Enforcing financial reporting re- 
quirements is the work of an administrative 
officer; recovery of diverted union funds 
falls within the normal functions of the 
courts; and protecting of membership rights 
and election processes is readily susceptible 
to either administrative or judicial control. 

Although 


some rough analysis of the points of strength 


generalizations are dangerous, 
and weakness of courts as compared with 
administrative agencies may be helpful. On 
some points they are approximately equal. 
Speed in deciding cases and giving relief is 
equally absent from both. Courts are slow, 
like the NLRB are 
are reluctant to give im- 
temporary in- 


but agencies even 


slower.” Courts 
mediate relief by granting 
junctions pending trial, but the NLRB, for 
instance, shuns even asking for such relief 
Flexibility in devising remedies to meet 
special needs is likewise about equal. Ad 
given powel! 
action as will 


agencies may be 


affirmative 


ministrative 
to order “such 
effectuate the Act,” but 
with bureaucratic caution they timidly in- 
voke only remedies.” Equity courts 
have wide freedom in 
and, though their creativeness is scarcely 
inspiring, they can and do compel union 
officers to disgorge misappropriated funds,” 

* According to Board Member Jenkins, the 
average time required to process an unfair labor 
practice charge from its filing to the issuing of 
a Board order is 365 days (speech at Sixth An- 
nual Labor Law Institute of Southern Methodist 
University, April 25, 1957). This, of course, is 
but the prelude to enforcement procedures in 
the courts which may take another year or more 

*” Although the NLRB, under Section 10(j) of 
the Labor Management Relations Act, can seek 
temporary relief pending the processing of un- 
fair labor practice charges, it has almost never 
sought such interim protection even in cases 
where it was apparent that its findings and 
orders would come too late to save the union 

41 See, for example, O’Connor v. Harrington, 
26 LABOR CASES { 68,770, 136 N. Y. S. 2d 881 
(N. Y. S. Ct., 1954). 

4“ Thorman v. International Alliance, The- 
atrical & Stage Employees, 34 LABOR CASES 
{ 71,215, 49 Cal. 2d 629, 320 P. 2d 494 (1958) 

% In Madden v. Atkins, cited at footnote 35, 
the court not only ordered the expelled mem- 
bers reinstated, but awarded damages against 
the union For failure to abide by a similar 
order by the appellate court pending appeal 
the union was assessed damages of more than 
$25,000 plus $7,000 attorney's fees (Madden v 
Atkins, 36 LABOR CASES { 65,027 (N. Y. S. Ct., 
1958) ). 


purposes of the 


rote 


fashioning remedies 


Legislation 


admitted“ or rein- 


and even appoint 


order union members 
stated,” hold elections “ 
receivers for unions.” 

At some points an administrative agency 
has marked advantages 

First, it can eliminate cost of litigation as 
an obstacle to enforcement of legal rights 
In internal union cases, investigation costs, 
legal fees, and the printing of a record and 
briefs—even in relatively simple cases- 
amount to several thousand dollars. Judi- 
cial protection is barred to the individual 
lost by 
how 


union member, and his rights are 
default.” An administrative 
ever, bears all of 
public vindicator of the individual’s rights 


agency, 


costs, and acts as 


these 


Second, an administrative agency is mort 


adaptable than a court in aiding settlement 
| 
il 


by negotiation, and many agencies, such as 


commissions against discrimina 


highly 


the state 


tion, have been effective in working 
‘ 


out problems informally Internal union 


quality of family 
resolved by 
An agency, witl 


and its inf 


disputes often have the 
fights, 
ciliation than by litigation 


and may be bettet con 


its active continuing role 
procedures, has a unique opportunity 

as mediator. The mediation is 
the heart of encouraging union self-correction 


process ol 


Third, an administrative agency can gain 
a better understanding of the problems un 


derlying each case and thereby find a more 
adequate solution 
of expertise, but it is 
the plaintiff asserts a certain right and seeks 
The 


narrow the tocus to that precise 


in part, this is a matter 


more. In litigation, 


a certain remedy whole procedure 


tends to 
263 App 
O’ Neill 1 
Plumbers 4d 
(1944) 


“ See, for example, Dusing v. Nuzzo 
Div. 59, 31 N. Y. S. 2d 849 (1941) 
United Association of Journeymen 
Steamfitters, 3A8 Pa. 531, 36 A. 2d 325 
In Kegg v. Bianco, 89 Pittsburgh Law Journal 
447 (Pa. Com. Pleas, 1941), the court held the 
nomination meeting in the courtroom to insure 
order and freedom from intimidation. See 
‘Judicial Intervéntion in Revolts Against Union 
Leaders 51 Yale Law Journal 1372 (1942) 

* See, for example, Robinson v. Nick, 235 Mo 
App. 461, 136 S. W. 2d 374 (1940); Collins 1 
IATSE, 119 N. J. Eq. 230, 182 A. 37 (1935) 
‘Appointment of Receivers for Labor Unions 
42 Yale Law Journal 1244 (1933). The flexibility 
of equity in fashioning remedies and adapting 
them to a developing situation is dramatically 
demonstrated by the novel creation of the Team 
sters Monitor Board 

“If the litigation 
fight, the opposition group may be 
lect sufficient funds to pay a portion of the 
In most cases, legal proceedings are pos 
lawyer representing the indi- 


also 


grows out of a factional 
able to col- 


costs 
sible only if the 
vidual or opposition group donates his services 

“ See ‘‘The Operation of State Fair Employ- 
ment Practices Commissions 68 Harvard Lau 
Review 685 (1955) 





issue. However, these cases are seldom 
that simple. Expulsion for claimed violation 
of a work rule may be but an incident in a 
bitter factional feud.“ Receiverships imposed 
on locals nominally for unauthorized strikes 
may be rooted in claimed infiltration of 
Communists into the local or in claimed 
sweetheart agreements by the international.” 
The administrative process, because of its 
investigative function and its informal pro- 
cedures, is better able to see the problem as 
a whole and to design a remedy to reach its 
roots. 

These advantages are not unqualified, for 
the administrative agency is not a legal 
penicillin to be prescribed as a cure-all. 
One weakness is its lack of accessibility. 
The agency’s office may be far from the 
scene of the dispute, while the local court 
is near at hand. This is accentuated if con- 
trol is federal, for regional offices will be 
widely scattered and ultimate resort is to 
the remote labyrinths of Washington. 


The most dangerous weakness of an ad- 
ministrative agency is its tendency to bend 
before the pressure of persuasion by those 
regulated. There need be no venality or 
political influence. Day by day the agency 
is bombarded by arguments and enticed by 
rationalizations until its purpose 
becomes blurred and its resoluteness softened. 
An agency, such as the NLRB, which is 
subject to opposing pressures from relatively 
equal interest groups, labor and manage- 
ment, may be able to maintain independence 
of thought and objectivity. However, no 
such countervailing power is present in in- 
ternal union disputes. These disputes are 
rooted in the conflict between freedom and 
authority, minority rights and majority 
rule, democratic disruptions and enforced 
order, local independence and centralized 
control. The continued organized pressure 
will come almost exclusively from the in- 
cumbents who speak for orderly, responsible, 
The agency, subject 
gradually 
rights 


sense of 


centralized authority. 
to this 
lose its zeal to protect 
and ultimately tend to confirm bureaucratic 


one-way pressure, may 


democratic 


control. 


Courts are not wholly immune to pres- 
sures, but they gain substantial protection 
from the fact that internal union cases are 
but a minute fraction of their work. Judges 
are not subject to the subtle brainwashing 
of continued persuasive pressure and there 
is not the opportunity for informal contact 
which reduces resistance. Judges are not 
without social bias, but prounion or anti- 
union feelings do not seem to color judg- 
ment in cases involving internal disputes. 

Courts and administrative agencies each 
have their strengths and weaknesses. How 
ever, we are not necessarily compelled to 
choose, for we might unusual but 
useful combinations of both. For example, 
proposed legislation in New York would 
allow union members to sue in the courts 
for an officer’s violation of his fiduciary 
obligation and to be awarded legal fees out 
of any funds recovered. It also would per- 
mit the individual to file a complaint with 
an administrative agency which then could 
make an investigation, hold a hearing and 
publish findings. The members of the union 
could still sue, but if no such suit were 
brought, the agency could bring a suit on 
their behalf.” The problem of 
litigation would be reduced, an avenue for 


devise 


costs of 


negotiation would be available, a procedure 
for disclosure would be provided and, if the 
agency atrophied, protection in the courts 
would still be available. Such hybrid pro 
cedures may not fit our stereotypes, but the 
test is not esthetics but 
they might serve to combine the strengths 
of both judicial and administrative remedies.” 


effectiveness, and 


Conclusion 


The now-tedious melodrama of the McClel- 
lan Committee, with its ever-growing cast 
portrayed internal union 
affairs in the simple terms of a western 
movie in an industrial setting. The prob- 
lem is only to separate the good men from 
the bad and te drive the bad men off the 
The graphic force of this portrayal 


of villains, has 


range. 
has produced simplified solutions with less 


(Continued on page 187) 





*# See Gleeson v. Conrad, 17 LABOR CASES 
{| 65,486, 276 App. Div. 861, 93 N. Y. S. 2d 667 
(1949). 

*# See Cromwell v. Morrin, 17 LABOR CASES 
| 65,309, 91 N. Y. S. 2d 176 (N. Y. S. Ct., 1949); 
Altmark v. Operative Plasterers, 35 LABOR 
CASES { 71,649 (N. Y. S. Ct., 1958). The charges 
and countercharges in these cases are not ap- 
parent in the reported opinions, but have been 
obtained from the court files and the opposing 
lawyers. 

5 Draft bill to enact an improper labor and 
management practices act, submitted by the 
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Governor's Committee on Improper Labor and 
Management Practices, December 12, 1958. 

5! The Kennedy bill provides dual remedies in 
trusteeship cases. Judicial remedies under state 
law are preserved, but complaints may also 
be filed with the Secretary of Labor, who then 
can file a complaint in the federal courts. In 
election cases, however, the Secretary of Labor 
becomes the only available avenue for relief; in 
fiduciary obligation cases, the only civil remedy 
is the member's suit. The Administration bill 
apparently provides dual remedies in all three 
categories of cases. 
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The Swiss System of Union Security 


By MICHAEL DUDRA 





Advocates of right-to-work laws and of abolishing Taft-Hartley’s union- 
shop section hold that workers should have a right to hold jobs without 
regard to union membership or nonmembership. Unions justly ask: Why should 


‘free riders 
Mr. Dudra describes a unique 


se 


benefit from collective bargaining without paying for it? 
middle way"’ recently found in Switzerland. 





AS A CONCESSION to unions for their 


duty to bargain for everybody in the 
appropriate bargaining unit according to the 
principle of majority and exclusiveness estab- 
lished by the Wagner Act of 1935, the 
Taft-Hartley Amendment of 1947, 
outlawing the more obnoxious forms of 
union security—namely, the closed shop and 
preferential hiring 


while 


permits union shop clauses 
in collective agreements according to which 
all workers covered by a collective agree 
ment must join the union or 
lose the job. 


contracting 


This concession of the federal law, cover- 
industries 
interstate and foreign commerce, is limited 
to the states which do not prohibit union- 
security clauses in collective 
between unions and employers in industries 


ing establishments in affecting 


agreements 


affecting intrastate commerce and which are 
thus subject to the authority of the states. 
Since, so far, 19 states have passed the 
“right-to-work laws,” 
ali kinds of union security,’ the provision 
of the Taft-Hartley Act permitting the 
union shop is operative only in the re- 
maining 30 states. Thus, we have a double 
legal standard for dealing with this vexing 
problem. 


so-called prohibiting 


Those who are in favor of the state 
right-to-work laws and who would abolish 
the the Taft-Hartley Act per- 
mitting the union shop have a very simple 
and persuasive argument. They 
that in a free, democratic socte ty the worker 
should have the right to hold a job regard- 


section of 


maintain 


1 The latest addition to this group was made 


in November, 1958, when the people of Kansas 
adopted their right-to-work law, while five other 


Swiss System 


less of his union membership o1 
bership. In their 
dependent on union membership is definitely 
and un-American. To them, 


should 


a union, but 


nonmem 
opinion, making a job 
undemocratic 


freedom of association mean not 


only freedom to join ilso not 


to join it. 


On the other hand, unions justly claim 
that if the law 
to be the 
everybody in the bargaining unit, 
the right to ask 
workers covered by and benefiting 


belong to the con 


requires the majority unio 
agent fo1 
then the 
that all 


from a 


exclusive bargaining 


union should have 


collective agreement 
thus, 
dues, help to cover the c 
Why should there be 
would 
lective bargaining, but would not pay for 


With the 


work laws, the 


tracting union and, while paying union 


sts of collective 
bargaining any 


“free riders” who benefit from col 


right-to 
American people have 


spread of the state 
been 
confronted with a dilemma: the union shop 
or the right-to-work laws prohibiting com 
pulsory unionism. W<« no other choi 


available 


have 


when the right-to-work proposals 


are submitted for our approval or disapproval 


If we approve the right-to-work law 


vote against compulsory unionism ard 


satisfy the postulate of the positive, as 
as the negative, freedom of association, 
by the same token we deprive unions of 
right to be 
bargaining by everybody 
thei 
hand, if we 


sts 


compensated for the c« 
collective bene 
fiting from bargaining efforts, On 


the other vote against the right 


Idaho 


proposals 


states—California, Colorado Ohio and 


Washington—rejected such 
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The author, a professor of economics at 
the College of Steubenville, is now on 
leave of absence for research purposes. 
This article is a product of work done 








in Europe, particularly in 


Switzerland. 





to-work laws, we approve of compulsory 
unionism which, according to its opponents, 
is too high a price for those who do not 
want to belong to unions to pay for the 
benefits of collective bargaining. 

Is there any other way of handling this 
perplexing problem—a middle way which 
would reconcile both aspects of the issue 
and which would be more or less acceptable 
to all the parties concerned? Such a middle 
way has recently been found in Switzerland, 
the only country with this unique system of 
union security. 


Middle Way 

Historical background.—Until 
cently, there was no specific legislation in 
Switzerland dealing with the question of 
union-security clauses in collective agree- 
ments. However, according to the judicial 
interpretation of the general provisions of 
the Swiss Civil Code, union-security clauses 
were for a long time considered as lawful. 
The decisions of the Swiss Supreme Court 
on this matter can be traced back as far as 
1899 and 1904.2 The contents of these iudg- 
ments and the general attitude of the court 
can be briefly summarized by the following 
except from the decision of 1904. It in- 
volved a case in which'a worker was dis- 
missed by his employer under the pressure 
of the union which had an agreement with 
him to the effect that only the members of 
the contracting union would be employed in 


quite re- 


his establishment: 
“All workers 
terest in bettering their lot, by hiring their 


have a legitimate in- 


2 Boujon and others v. Stucker-Book, Entschei- 


dungen des Schweizerischen Bundesgerichtes 
(hereafter cited BGE), Vol. 25 (1899), Pt. II, 
pp. 792 and following; Droz-Schindler v. Boner 
and Matthey, BGE, Vol. 30 (1904), Pt. II, pp 
271 and following. 

' BGE, Vol. 30 (1904), Pt. II, p. 282. 

' Richard and others v. Societie de Fabricants 
de cadrans d’emaile, BGE, Vol. 37 (1911), Pt. I, 
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services to the best advantage and restrict- 
ing competition in their own trade or oc- 
cupation to a minimum. And the formation 
of associations, or trade wunions, is, under 
modern conditions, the most 
fective method of attaining this object 

The object of all trade unions is, with a 
view to restricting competition, to induce 
employers to agree that only union work 
men shall be employed. There is nothing 
reprehensible in this There is noth- 
ing in these public 
policy, or which constitutes a 
the plaintiff’s legal rights. Economic life 


economic ef- 


objects contrary to 


violation of 


is based, under present conditions, on the 
principle of freedom; freedom may involve 
a de facto monopoly.” * 

This standpoint was maintained by the 


federal tribunal, in its subsequent decisions 


of 1911 and 1914. * 


A certain change in the attitude of the 
supreme court came with the decisions of 
1925 and 1928.” In the first case, the court 


decided that compelling a worker to belong 
to a union under the threat of losing his 
job was an unlawful act in view of the 
circumstances of the case. These particular 
circumstances were the fact that the de- 
fendant union and its parent federation were 
not politically neutral associations of workers 
and the fact that the plaintiff was not able 


to find any other employment. 


While denying the existence of a legally 
protected right to use one’s working capacity 


without interference by others, the court 
took the stand that in this case the union 
sought to attain an advantage which was 


pp. 380 and following; Feller v. Spenglermeis- 
terberband, BGE, Vol. 40 (1914), Pt. II, pp. 619 
and following. 

' Joder v. Federation of Swiss Metal Workers 
and Watchmakers (Bienne Section), BGE, Vol. 
51 (1925), Pt. II, pp. 525 and following: Joly v 
Federation of Swiss Metal Workers and Watch 
makers (Chaux-de-Fonds Section), BGE, Vol 
54 (1928), Pt. II, pp. 142 and following 
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against good morals and consequently un- 
lawful, since nobody should be coerced to 
join a_ political or politically interested 
organization. Specifically, the court had 
this to say: 

“The of depriving a person 
of his job is not unlawful, since the law 
not grant the individual a right to 
utilize his working capacity in perfect free- 


act per se 


does 


dom. An act of this kind may, however, 
become unlawful and give rise to a claim 
for compensation; this is the case when 


such an act is contrary to good morals .... 
The defendant organization 


professes 
socialist aims, namely, the socialization of 


the means of production, and its consti- 
tution indicates that the preparation and 
realization of this reform are one of the 
objects of the association.” 

It further stated: 

“In these circumstances, action by the 


defendant organization which aims at com- 
pelling the plaintiff, by threats of losing 
his job, to adhere to the federation, al- 
though the _ plaintiff not share its 
political opinions, would not ‘be in accord- 
ance with good morals; for political views 


does 


should only be propagated by persuasion, 
by free discussion, and by enlightening the 


pec ple.” : 


As to the second circumstance surround- 


ing the case—namely, the fact that the 
plaintiff could not find employment else- 
where—the court held that it is likewise 


morals to try to coerce a 
union the 
threat of losing his job if the interest of 
the discharged worker is of relatively equal 


good 


against 


worker to belong to a under 


or greater importance than the advantage 
sought by the union, The court argued that 
the plaintiff in this 
“must be contrary to 
morals, in view of the fact that the prejudice 
to the plaintiff's individual 
quite disproportionate to 

which the defendant organization sought to 
It is contrary to good morals, 
and therefore unlawful, to aim at sacrificing 
unscrupulously and for private 
which are proportionally less important, the 


pressure on the case 


regarded as good 
interests 
any 


Was 
advantage 


obtain 


interests 


interests of others that are of a more 
precious and vital character.” ' 
¢ BGE, Vol. 51 (1925), Pt. I, pp. 529-531. 


7 See footnote 6. 

5 BGE, Vol. 54 (1928), Pt. II, p. 147. 

* The constitution of the Swiss Federation of 
Trade Unions in 1906 adopted the rule that the 
federation consists of ‘‘the unions which profess 
the struggle."’ The constitution of 1927 
dropped this statement, and provided that the 
federation is ‘‘the parent organization of the 
trade unions whose objectives and activities 


class 


Swiss System 


Following this pattern, the next 
in 1928, involving the same issue and another 
the same union decided in 
a rather routine manner stated 


briefly: 


case, 
section of was 
The court 


“One can put aside the question whethe 
the defendant union could force the plaintiff 
to join it, even if it were politically neutral 
Actually, it is not neutral politically 


it is socialistic. The Federal Tribunal has 
already stated this fact (BGE 51, II, 
p. 530) . . . . In this situation, it is con- 
trary to good morals (art. 41 al. 2 CO) 
when the defendant union compels the 
plaintiff, by threats of losing his job, to 


the union while he is of other 
political convictions.” * 


belong to 


Important as these two decisions were in 
the evolution of the thinking of the 
Supreme Court in this matter, they did not 
settle the compulsory unionism 
in a definite, general manner. Without re 
sorting to the concepts of the 
tive freedom of association or of the right 
to work, the court merely held that a 


Swiss 
issue o1 


basic nega 
union 
which is not politically neutral cannot exert 
pressure on workers to belong to it or lose 
jobs. In held that such 
unlawful if, as a 
economic 


their addition, it 
pressure is 
the 
worker is threatened 


consequence, 


] 


existence of the displaced 


In the meantime, the Swiss Federation 
of Trade Unions (the parent organization 
~t the defendant union in the above cases) 


changed its constitution so that it would not 


be again exposed to a similar decision on 
the that it 
question whether a union as a strictly pro 


; 
tess 


ground was socialistic.” The 


ional and politically neutral association 


oO! workers could have a close d sl op clause 
in a collective agreement was more or less 
open for the next ten years 


New jurisprudence and legislation. 


question was finally settled in a decision of 
the federal tribunal in 1949” in a case in 
volving the validity of a collective agreé 
ment with the so-called “lertragszwan 

and “contributions of solidarity,” according 
to which the agreement was to apply to all 


employees in the establishments covered by 


it, with the provision that workers who 


the program of the Federation the 
adopted the principle of denomina 


support 
program 


tional neutrality and political independence 
which was later stated aiso in the constitution 

1 Mueller und Landesverband Freier Schwei 
zer Arbeiter 1 Zuercher Autogewerbeverband 


und Schweizerischer Metall- und Uhrenarbeiter 
verband, BGE, Vol. 75 (1949), Pt. II, pp. 305 
and following 
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did not want to belong to the contracting 
union had to pay “contributions of soli- 
darity” as their share of the costs of collec- 
tive bargaining. This was a rather typical 
arrangement found in many collective agree- 
ments in Switzerland prior to the decision 
of 1949.** 

Although the question of compulsory union 
membership (Verbandszwang) was not at 
issue in the case, the court not only passed 
on the validity of “contributions of soli- 
darity” provided for in the disputed collec- 
tive agreement, but also took a stand, in a 
hypothetical form, on the question of the 
The tribunal decided that 
unlawful for a union to 
hire only union 
could reach an 


shop. 
would be 
compel an employer to 

members but (2) a union 
agreement with an employer obliging him 
to employ only union members and those 
workers who would comply with the col- 
lective agreement as “outsiders” and would 
pay “contributions of solidarity.” 


closed 


(1) it 


The court’s reasoning was as follows: 
“Unlawful would be a clause pro- 
viding that an employer may hire only the 
members of the contracting union. By 
such a provision, a non-union worker... , 
in order to find a job, would actually be 
practically compelled to join the contracting 
union. That would doubtless mean an im- 
permissible encroachment on so-called nega- 
tive freedom of association, that is, on the 
right not to jcin an association. 

“However, no such agreement exists in 
this case Thus there is no com- 
pulsion to join the contracting union 
Compulsion to join a certain union and com- 
pulsion to comply with the provisions of a 
collective agreement are two com- 
pletely different things, which in no case 
can be treated in the same way. Par- 
ticularly it cannot be seen how a worker 
could be injured in his right of personal 
liberty by being compelled to recognize 
a collective agreement that has been con- 
cluded also for his benefit.” 





As to the “contributions of solidarity,” 
the federal tribunal had this to say: No 
objection can be raised against an arrange- 
ment under which those who are not union 
members pay “contributions of solidarity.” 
It would be unfair if they could enjoy the 
benefits of a collective agreement without 
any financial sacrifice, while a union has 
to spend money for the conclusion and the 
application of a collective agreement, which 
comes from the union members in the form 
of union dues.” 

Those were the arguments of the federal 
tribunal in ruling out compulsory unionism 
in principle and im sanctioning the system 
of “contributions of solidarity” in its place 
This time the was hedged with 
qualifications, and it did not refer to any 
particular circumstances which would justify 
the judgment. Here, compulsory unionism 
was declared incompatible with the negative 
which should be 


decision 


freedom of association 
observed in the same way as the positive 


freedom of association. On the other hand, 


the court found that a union, while bar- 
gaining for everybody in the bargaining 
unit, should have the right to ask that 


everybody benefiting from its bargaining ac- 
tivity contribute to the costs of collective bar 
gaining. It is one thing to be compelled to 
belong to a union and another thing to be 
required to pay for the benefits and services 


under the terms of a collective agreement. 


There was just one more question to be 
settled—namely, that of the amount of 
“contributions of solidarity.” In a previous 
similar decision of 1948," the tribunal took 
the stand that even if an “outsider” had to 
pay a contribution as high as the union 
dues paid by the members of the contract- 
ing union (but not higher), his financial 
burden would not be as heavy as to in 
directly compel him to join the contracting 
He could work in the establishment 


thus his right not to 


union. 
as an outsider, and 
join the union would not be violated.” 





In Switzerland, employers are not legally 
bound to bargain with unions: however, volun- 
tary collective bargaining has been a_ well- 
established practice in this country. According 
to the latest figures available (for 1951), the 
collective agreements which were in effect at 
that time covered some 100,000 employers (two 
fifths of all employers) and about 775,000 work- 
ers (three fifths of all workers). See Verzeich- 
und Normalarbeitsver- 





niss der Gesamtarbeits- 
traege in der Schweiz, Siebente Ausgabe, Bun- 
desamt fiir Industrie, Gewerbe und Arbeit 


(Bern, 1954), p. 11. 

There is no legislatively or judicially estab- 
lished principle of majority and exclusiveness 
in collective bargaining; each union may bar- 
gain only for its own members. But—in order 
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to avoid friction among employees and to pro- 
tect union members against the competition of 
nonunion workers—unions and employers have 
typically insisted that collective agreements 
apply to everybody in the bargaining unit 

2 BGE, Vol. 75 (1949), Pt. II, pp. 315-316 

18 BGE, Vol. 75 (1949), Pt. II, pp. 316-317 

14 Schweizerischer Textil- und Fabrikarbeiter- 
verband v. Societe de la Societe de la Viscose 
Suisse 8. A., BGE, Vol. 74 (1948), Pt. EI, pp. 158 
and following. 

4% This was the first time that the federal tri- 
bunal upheld the validity of collective agree- 
ments with “Vertragszwang’”’ and ‘‘contributions 
of solidarity’’; however, it did not express itself 
at that time on compulsory unionism, which 
was not involved in the case. 
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O, it is excellent 

To have a giant's strength, but 
it is tyrannous 

To use it like a giant! 

—Shakespeare's Isabella, in 

Measure for Measure. 





One year later, after a closer examination 
of this question, the tribunal came to a 
different conclusion. It found that a 
tribution of solidarity” would have to be 
much lower (in this case 50 per cent) than 
the union dues paid by the members of the 
contracting union, since the function of 
“contributions of solidarity” is merely to 
contribute proportionally to the j 
collective bargaining. It is evident that not 
all the money collected by unions 
their members is used for covering the costs 
of collective bargaining. Unions undertake 
many other activities, their members 
enjoy many other benefits in return for their 
dues, from which outsiders excluded. 
In Switzerland, this factor is particularly 
important, since almost all the unions ad- 


“con- 


costs ‘ot 


trom 


and 


are 


minister mutual benefit systems, financed by 
union dues, in which outsiders obviously 
cannot participate, Thus, “contributions of 


solidarity” cannot be as high as union dues 


In considering the costs of collective 
bargaining, the federal tribunal applied the 
broadest possible criterion. It recognized 
not only the direct costs connected with the 
conclusion and the application of the col- 
lective agreement, but also the financial 
sacrifices of the union members involved in 
building up the union to the position of its 
present strength, which has enabled it to 
conclude the agreement 

In both these cases of 1948 and 1949, the 
workers affected by the 
federal tribunal were members of their own 
unions. Thus, the whether 
the contracting union could collect 
butions of not only from out- 


decisions of the 
question was 
“contri 


solidarity” 


siders who were not organized at all, but 
also from members of other unions which 
were not parties to the agreement, and 


the case when the other 
from negotiations 


particularly in 
unions were 
The tribunal answered this question in the 


excluded 


affirmative. Its reasoning was as follows: 

1% BGE, Vol. 74 (1948), Pt. II, pp. 161-163. 

1 BGE, Vol. 75 (1949), Pt. II. The two agree- 
ments under discussion were rather exceptional 
in this respect Most agreements with contribu- 
tions of solidarity provide that such contribu- 
tions must be paid by unorganized workers only 


Swiss System 


“The fact that the legislator made collec- 
tive agreements a part of the system 
of civil law does not permit the con- 
clusion that such agreements must be con- 
cluded, The law makes it merely possible 
to reach such agreements. However, one 
cannot say that either party has a duty to 
conclude a collective agreement. The principle 
of the freedom of contract, which permeates 
the civil law, applies also in this field. If 


there had been any other intention, that 
would have been expressly specified in the 
law ... . From the principle of freedom 


of contract it follows also that employers 
as well as employees are free in their de 
cisions with whom they wish to conclude 
a collective Therefore, no as- 
sociation can make a legal claim that it be 
admitted to bys 


agreement. 


negotiations.’ 
Having thus established the fact that the 
law know the principle of 
compulsory collective bargaining and that 


Swiss does not 


Swiss employers are free in their decisions 


with which union or 
negotiate an 


that one cannot object 


unions they want to 
agreement, it went on to Say 


“if contributions of 


solidarity are collected also from workers 
who belong to a union which is not a party 
to the agreement; for their union did not 


t 
contribute anything to the conclusion of the 


agreement.” 
The last 
pertaining to the 


federal tribunal 


compulsory 


decision of the 
question of 
unionism before a regulating 
this matter definitively 


was 


specific act 
was passed by the 


July 3 


shop 


Swiss Legislature made on 
1956." This time the closed 
was directly involved in the collective agre« 
ment under dispute. It was the agreement 
between the Schweizer Lithographenbund and 
the Verein Schweizerischer Lithographiebesit 
i practically all 


issue 


er, in a trade in which 


workers and employers are organized in 


their respective associations and in which 


a collective agreement providing for the 
closed shop—the only really important and 
shop in 


widely quoted case of the closed 


Switzerland—had been in existence for 40 
years prior to this decision 


Referring to its decision of 1949, the fed 


eral tribunal stated that by that 
doctrine and 


time, ac 


cording to Swiss legal judicial 
shop clauses I collective 


« Absperrk 


onsidered 


closed 
(“Verbandszwang,” 


practice, 
agreements 
lauseln”) were generally ¢ unlaw 
It is interesting to note that the plaintiff union 
also concluded some agreements providing for 
contributions of solidarity 

1%’ Hauser wv. Schweizerischer Lithographen 
bund und Lithographia Zuerich, BGE, Vol. 82 
(1956), Pt. II, pp. 308 and following 
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ful and that, therefore, the defendant union 
made itself subject to a claim for compen- 
sation for having deprived the plaintiff of 
his job on account of his nonmembership 
in the union. 


This was the situation pertaining to union- 
security clauses in collective agreements in 
Switzerland up to September 28, 1956. On 
that date, a law was passed by the Swiss 
federal parliament regulating collective agree- 
ments in a more detailed fashion.” This 
act, although containing primarily general 
provisions pertaining to collective agree- 
ments (their binding force, etc.) and provi- 
sions regulating the procedure for extending 
collective agreements by the federal gov- 
ernment, under certain circumstances, to 
whole trades and industries has also defi- 
nitely settled the question of union security.” 
Following, largely, the principles established 
by the federal tribunal, the act rules out 
the closed shop and all other forms of com- 
pulsory unionism, but sanctions the system 
of “contributions of solidarity,” with cer- 
tain restrictions. 

Clauses in collective agreements providing 
per- 


for “contributions of solidarity” are 


missible under the following conditions: 
contributions cannot 


workers who do not 


First of all, these 
be excessive, so that 
want to belong to the contracting union may 
work under the collective agreement as 
outsiders without being indirectly com- 
pelled to join the union. The Swiss courts 
have the .authority to decide in each case 
what is a contribution under 
given circumstances. It is that 
contributions would never be as union dues 
by the federal 


1949, 


cannot 


reasonable 
assumed 
for the reasons explained 
tribunal in its 


Second, unions as 
from “contributions of solidarity.” 
contributions must be used either for de- 
fraying costs involved in the execution and 
( par- 


decision of 
such benefit 
These 


application of collective agreements 
ticularly in controls of collective agreements 
which are carried out by joint bodies rep- 
resenting a union and an employer or 
employers covered by the agreement) or 
for welfare benefiting all em- 
ployees in the bargaining unit—union mem- 
bers as well This provision 
has not changed much in the existing prac- 


purposes 
as outsiders. 


fiber die Allgemeinverbind- 
licherklirung von Gesamtarbeitsvertrigen vom 
28 September 1956, Sammlung der eidgendssi- 
schen Geseize, No. 55 (Bern, December 29, 1956. ) 

2 Art. 322bis, pars. 1-4—The act established 
definitively the statutory procedure for the pub- 
lic extension of collective agreement to whole 


” Bundesgesetz 
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Ever since Hammurabi published 
his code to ‘‘hold back the strong 
from oppressing the weak,"’ the suc- 
cess of any lega! system is measured 
by its fidelity to the universal ideal of 
justice. ——Chief Justice Earl Warren 





tice, since “contributions of solidarity” had 
in most cases been used for these purposes. 
The purpose of this statutory limitation is 
to meet a possible objection that, although 
under this system nobody is compelled to 
to a union, outsiders are required 
strength of 


belong 
to contribute to the financial 
unions as such. 

In the limitations 
tem of “contributions of 
garding the amount and use of contributions, 


imposed on the sys~- 


solidarity” re- 


the act follows the pattern established by 
the decisions of the federal ‘tribunal. In 
one respect, however, the act goes further 


than the decisions of the tribunal—namely, 
in protecting members of “minority” unions. 
We saw that the federal tribunal declared 
in its 1948 and 1949 that the 
contracting union may collect “contributions 


decisions of 


of solidarity” not only from unorganized 
workers, but also from members of other 
unions which are not parties to the collec- 
tive agreement. Now paragraph 3 of Article 
322bis of the act of 1956 that 
“contributions of solidarity” cannot be col 
lected by the from the 
members of another union if 


an opportunity 


provides 
contracting union 
the other union 
to join the 


dc es not have 


agreement or to sign a similar 


Such a situation could develop 


original 
agreement. 
either because the employer would refuse 
volition to with the 


of his bargain 


other union or because, more probably, the 


own 


majority union would put pressure on him 
to sign an exclusive agreement with it. 
like 


is one of 


Switzerland, many other European 


countries, pluralistic 
By far the most important, with regard t 


unionism 
its membership and influence, is the Swiss 
Federation of Trade Unions. Out of some 
680,000 union members in Switzerland (about 
40 per cent of wage and salary 
this federation alone has 414,000 members: 


earners), 


besides, it has contractual fraternal rela 


trades and industries which had been in use 
under the temporary federal orders since 1941 
These orders specified, among other things, that 
a collective agreement with a clause providing 
for compulsory unionism could not be extended 
by the federal authority, even if it met all other 
requirements. 
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with the Federation of Swiss Em- 


ployees Societies, which is an amalgamation 


tions 


of unions of white 
83,000 members. 


collar workers, with 
The next largest federa- 


tion is the Catholic Swiss Federation of 
National Christian Trade Unions, with 
75,000 members. Much smaller are the 
other two federations—the Swiss Protestant 
Trade Unions, with 15,000 members, and 
the Swiss Association of Autonomous Un- 
ions, with 17,000 members. Besides, there 


are a few independent unions, which have, 
together, 77,000 members.” 


In general, the Swiss trade unions have 


been known for rather close cooperation 


in matters of collective bargaining. Usually, 
all four union federations sign a joint agree- 
ment or similar individual agreements, but 
union entrenched 


occasionally a strongly 
in its field (usually in this position would 
be the Federation of Trade Unions) 
would insist on signing 
ment with an employer or 
association all employees in the 


Swiss 
an exclusive agree 
an employers’ 
covering 


bargaining unit and barring other unions 
from joining the original agreement or 
signing a similar agreement This may 


still happen, as there is no law in Switzer 


such a practice—an em- 
with 


with 


land prohibiting 


ployer may bargain one union, 
with all of 
union 


from 


any 
none—but if a 
other 
collect 
members of 


them or 


insists on excluding unions 


negotiations, it cannot “con 
tributions of 


those unions 


solidarity” from 


One could raise an interesting question 
f the 
Situation 


as to whether, under this provision of 
act, there could develop at all a 
where the 
could be 


members of a “minority” union 
“contributions of 
not be the 


union is pre 


required to pay 
This could 
the “minority” 
vented from joining the original or signing 


solidarity.” case 


either when 


a similar agreement or, obviously, when it 


joins the agreement concluded by the “ma 


signs its agreement 


then, that 
collected by 


jority” 
It would 


union or own 


seem, “contributions 
of solidarity” could be 
the 
only in a highly 
the “minority” 
join the 
agreement or 


one 


union trom members of another union 


unrealistic where 


would 


case 


union not care to 


agreement or to sign a 
the employer nego 


tiated with this union in good faith, but 


separate 


where 


they could not reach an agreement For 
21 Statistisches Jahrbuch 
(Bern, 1957), pp. 399-400 
2 Act No. 56-416 of April 27, 1956, 
officiel de la Republique Francaise, 


1956, No. 101, p. 4080 


der Schweiz, 1956 


Journal 
April 28 


Swiss System 





all practical purposes, it would seem that 
“contributions of solidarity” can be collected 
from employees who are not members of 
any union but not from members of other 
unions 


In conclusion, it should be noted that 
the act of 1956 is not a public law but 
a private law. Its provisions regulating 
the question of union security, together 
with some other provisions regarding col 


lective agreements in general (the so-called 


“final provisions,” as distinct from the main 


ody of the ac yrescribing the procedure 
bod f tl “t | t} | 


for extending collective agreements to whol 


trades and industries under specified cit 


cumstances), 


322 and 323 in the 


replace the old 


code In vic 


paragraphs 
civil Vv ot 


there sanctions back 


that, 
ing the provisions on union security; they 


public 


are no 


can be enforced only in an action before 
civil courts 

In this respect, the Swiss law differs 
greatly from, for example, the French law 
m the free exercise of trade union rights 
passed in the same year, which provides 
that making employment dependent on un 
ion membership or nonmembership, apart 


from entitling the discharged worker to a civil 


action for damages, is an offense to be ré 
ported by both labor inspectors and_ police 
officers and is punishable by fines Under the 
Swiss law, the existence of a _ collectiy 

agreement providing for the closed shop 
or some other form of compulsory union- 
ism is still conceivable—nam« nsofar as 
“where there is no _ plaintiff ere is 1 

judge 


Union Shop and Agency Shop 
v. ‘Contributions of Solidarity"’ 


This is, in a brief outline, the Swiss 
system of union security—the unique sy 
tem of “contributions of solidarity’’—under 
which every worker covered by and bene 
fiting trom a collective agreement pays 
share of the costs of collective bargai 
without being compelled belong to th 
contracting union This system see 
satisfy, by and large, all the parties « 
cerned.” 

It is often argued by the upporter 
of the union shop in this country hat 
the l'aft-Hartley Act vhile permitting 
union shop agreements under hich every 


See the discussion of th 
articles in the Gewerkschaftliche 
the official monthly magazine of the Swiss 
eration of Trade Unions, and in the 
zerische Arbeitgeber-Zeitung, the official organ 
of the Central Association of Swiss Employers 


is question in various 
Rundschau 
Fed 


Schwei 
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werker in an appropriate bargaining unit 
must belong to the contracting union—im- 
poses such restrictions on permissible union 
shop clauses that membership in a union 
under such a clause in the case of workers 
who do not want to belong to unions 
voluntarily is purely nominal. It actually 
amounts to tendering union dues, that is, 
to paying for the costs of collective bar- 
gaining, which is only logical in view of 
the fact that the majority union is legally 
obliged to bargain for everybody in the 
bargaining unit, 


In support of their contention, the de- 
fenders of the union shop quote the follow- 
ing provision of the Taft-Hartley Act: 
No employer shall justify any discrimina- 
tion against an employee for nonmember- 
ship in a labor organization (in the case 
of a valid union shop agreement) (A) if he 
that 
such membership was not available to the 
employee on the same terms and,conditions 
generally applicable to other members, or 
(B) if he 
believing that membership was denied or 
terminated fail- 
ure of the employee to tender the periodic 
dues and the initiation fees uniformly re- 
quired as a condition of acquiring or re- 
taining membership.” * 


has reasonable grounds for believing 


has reasonable grounds for 


for reasons other than the 


This section of the law clearly indicates 
that under a union 
worker will lose his job only if ke loses 
his union membership for failing to pay 
union union 
membership for any other reason (for ex- 
ample, for not being an active member of the 
union) can have no effect on his job. 
While this is true, the the 
union shop may nevertheless rightly main- 
tain that the Taft-Hartley Act, while per- 
mitting the union shop even in this limited 
form, condones compulsory unionism, since 


shop arrangement a 


dues, whereas his loss of 


opponents of 


the laws deals with “membership in a labor 
and not merely with paying 
for the costs of collective bargaining. 


organization 


In the leading case involving this ques- 
tion, that of the Union Starch and Refining 
Company, the National 
that if a 


Relations 


Labor 


Board decided union “imposes 


*% Sec. 8(a)(3). 

* Union Starch and Refining Company, 87 
NLRB 779 (1949), enf'd, 19 LABOR CASES 
{| 66,152, 186 F. 2d 1008 (CA-7, 1951), cert. den., 
342 U. S. 815 (1951). 

%* Charles Cogen, ‘‘Is Joining the Union Re- 
quired in the Taft-Hartley Union Shop?” 5 
Labor Law Journal 659 (October, 1954). Father 
Jerome L. Toner holds that, although after the 
Union Starch decision “no employee is forced 
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any other qualifications and conditions fot 
membership with unwilling 
to comply, such an employee may not be 
entitled to membership, but he is entitled 
to keep his job.” The United States Court 
of Appeals for the Seventh Circuit upheld 
this decision and the United States Supreme 


which he is 


Court refused to issue a writ of certiorari.” 
According to would 
that no under 
a valid union shop contract to join a union, 
but merely to pay dues to the contracting 
union. 


these decisions, it 


seem employee is forced 


However, there are some writers 
who disagree with this position and main 
tain that “a reading of this 
together with othe: indicates 
a requirement of an application for mem- 
shop situation” 
tender of and 
enough.”* One of the 
this matter puts 
“Under a union shop agree 
work 


must stand ready to accept the membership 
not all 


close case, 


related cases, 
bership in a and 
that 


Tees 1S 


union 
“mere dues 


not 


initiation 
latest 
it in 


court decisions in 


these words: 


ment, in order to . [the worker] 


irrespective of whether or 
[is] required of an individual 
retaining membership [is] 
payment of dues, the individual in the 
must application for 


that 

regarding 
the 
first 
membership.” * 


instance make 


A form of 
rather 


union S€ curity 


resembling 


closely the Swiss system of “con 


tributions of solidarity,” insofar as there 
is no compulsory unionism whatsoever in 


Un- 


compelled to 


volved, is the so-called “agency shop.” 
this 
belong toa 


der nobody is 
but those 


object to joining the union pay the amounts 


device, 
union, workers who 
equal to union dues as their share of the costs 
of collective bargaining on the theory that 
the collective benefits them as 
much as it union members 

The 


compromising solution of the 


agreement 
the 


doe ~ 


id r ag “vy sl ssibl 
14d€a Of agency nop as a possibi¢ 


problem here 
discussed is relatively new and unknown. 
forerunners 
“work permit 


particularly in 


Some of its were “support 
system’’- 
building 


workers in 


money” and the 
the latter 
—under 


some 


trades which all 


bargaining unit, whether members of the 


union or not, were required to pay a certain 
amount to support the bargaining efforts of 


to join a union, it is still the intent and mind 
of Congress that all employees under 
a legal union shop contract must join 
the union or be fired."’ See Toner, ‘‘The Union 
Shop Under Taft-Hartley,’’ 5 Labor Law Jour- 
nal 552 (August, 1954) 

27 Meade Electric Company v. 
LABOR CASES { 71,525 (Super. Ct 
Ind., 1958). 


Hagberg, 34 
Lake Co., 
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The Union Labor Life Insurance Com- 
pany, founded and wholly owned by 
labor, has surpassed the billion- 
dollar mark in insurance coverage. 
This achievement places the company 
among the very few insurance enter- 
prises—of the thousands in North 
America—that have reached this 
outstanding figure. Edmund P. Tobin 
is president of the insurance com- 
pany.—From the February, 1959 
AFL-CIO American Federationist. 





The National Labor Relations 
Board declared that such arrangements did 
not violate the provisions of the 
union 


the union.” 


federal 
concerning 
hand, the 
vided for in agreements 
before the Taft-Hartley 
Act would be illegal under the present law, 
since the Taft-Hartley Act (Section 302) 
prevents employers from paying “any money 
thing of value” to unions, the 
sole exception being “with respect to money 
deducted from the wages of employees in 
payment of membership dues,” but not with 
respect to money collected from nonmembers 


The 


law security.” On the 
checkoft” 


collective 


other ‘universal pro- 
some 


passage of the 


or other 


shop in its present form 
began to with the spread of the 
right-to-work laws within the past 
According to the latest union 

study of the Bureau of Labor Statistics 
in the United States Department of Labor, 
based on 1,716 major collective agreements 
files, 7,405,000 
which were in effect 1954, 
there were in existence only five agency shop 


agency 
emerge 
decade 


security 


in the Bureau’s covering 


workers, during 


agreements, covering over 39,000 workers.” 
* See Dale D. McConkey, ‘‘Was the Agency 
Shop Prematurely Scrapped?’ 9 Labor Law 
Journal 150 (February, 1958) 

* Public Service Company of 
NLRB 418 (1950): Coro, Inc., 105 
(1953) 

“ See McConkey, work cited at footnote 28, at 
p. 151 

‘Rose Theodore, ‘‘Union Security Provisions 
in Agreements, 1954,"" Monthly Labor Review, 
June, 1955, pp. 649 and following. The article 
mentions a ‘‘few’’ agency shop provisions in 
conjunction with maintenance of membership 
clauses and three such provisions in conjunction 
with ‘“‘sole bargaining’’ contracts The num- 
ber of agency shop agreements quoted in the 
text was given to the writer by H. N. Douty 
Chief, Division of Wages and Industrial Rela- 
tions, United States Department of Labor, in a 
letter of February 5, 1958 


Colorado, 89 
NLRB 718 


Swiss System 


collection of 
then 


If the bureau’s 
ments is 
0.30 per 


in that 


union agree- 
about 
effect 
provisions for the 


representative, only 


cent of the agreements in 
contained 


However, it would seem from 


year 
agency shop. 
mean 
that 
still 


reports in the daily press that in the 


time quite a few new agreements of 


type have been signed and some ars 


being negotiated. 

he agency shop suffers from two weak 

The first is the 
Ten states” are 

point in 


nesses question yt its 


legality quite explicit 


on this their right-to-work laws 
\ typical provision regarding this question 
follows “No 


required by an 
remain a member of 


reads as persor S| 
employer to become ol 
labor 


any union Ol 


labor organization as a condition of em 


ployment or continuation of employment 
No employer shall require an 

a condition of employment 

of employment, to pay any due 
' kind to any 
id From 


these ten 


labor 


this 


of any 
language it 


prohibit 


organization 
that 
not only the union shop, but also the agency 


1s quite clear states 
she »p 


In the remaining nine 
prohibit 


condition of 


statutes “member 


union as a emplo 


are silent on “any other fees 


+} ; +} 


it would seem that the agel 


legal We already have 


ions of attorneys general 


and even court 


On the otl 


States 
effect 


of the union shop, 


shop, argue that e\ 
work ] 

mention the 
both 


opinion, the 


laws in these 
avency 
outlaw types 
found it unnec 


specific provision im 


Missis 
rennes 


Georgia, Iowa 


South Carolina 


* Alabama, Arkansas 
sippi, North Carolina 
see, Utah, Virginia 

Alabama Act No. 430, Laws 1953, Secs. 3 

‘ Arizona Florida Indiana Kansas Ne 
braska, Nevada, North Dakota Dakota 
Texas 

5 In the five states in which the 
proposals were defeated last November 
of California, Idaho, Ohio and Washingtor 
would specifically prohibit both the 
and the agency shop, while the 
Colorado did not mention ‘‘any 
charges’ as being prohibited 

* For example, Opinions of the Nevada Attor 
ney General (1952), p. 184; Meade Electric 
pany v. Hagberg, cited at footnote 27 The 
Meade decision, sustaining the validit of the 
agency shop as not specificall prohibited by 
the Indiana right-to-work law s be 
pealed 


South 


right-to-work 
tne ‘ 


union shop 
proposa n 


other fees or 


Com 


7f) 
i} 
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could be deducted from the general con- 


text of the statute.” 


However, apart from the question of the 
legality of the agency shop, this type of 
union security has another weak point which 
is criticized by its opponents. It is the fact 
that under this system workers who do 
not join the union are required to pay 
to the union “an amount equal to dues 
collected from union members for the services 
and benefits they receive under the terms 
of the agreement.” Critics of the agency 
shop maintain that, in view of this fact, 
there is actually no difference between 
the type of union shop permitted under 
the Taft-Hartley Act and the agency shop 
since, under the former, all that can be 
legally required of workers who would 


not join the union voluntarily is likewise 
just the payment of regular union dues; 
consequently, those who oppose the union 
shop must also oppose the agency shop.” 


Even those who would not with 
the contention as to the identity between 
the union shop and the agency shop have 
point when they object 
to the shop in its present form, 
on the ground that the payment of full 
union dues by outsiders involves an over- 


agree 


a rather strong 


agency 


charge for the services rendered them by 


schools teach the facts of union 
life?” Mark Starr, educational director 
of the ILGWU, asks and answers this 
question in the January, 1959 /ndustrial 
Bulletin of the New York State Depart- 
ment of Labor. His answer is found in 
this statement: “In general, American 
high-school students display an ignorance 
of the labor movement that 

been rectified by the school.” 


“Do 


could have 


In Mr. Starr’s opinion, labor, in the 
unable to get from the 


system the cooperation 


past, has been 
public 
required to fill in gaps and correct mis- 
information in the minds of the students 


as to the American labor movement. As 


sche 01 





% See George Rose, ‘“The Agency Shop v. the 
Right-to-Work Law,’’ 9 Labor Law Journal 579 
(August, 1958). The author maintains: ‘‘Since 
¢ the payment of dues and fees is the sup- 
port of the union sought under union security 
agreements, and not actual membership, and 
that it appears rather unrealistic for the unions 
to contend that entering into a_ so-called 
‘agency shop’ agreement, whereby employees 
are not required to join the union but to pay 
dues and fees to the union, is not a violation 
of the right to work laws."’ (P. 580). 
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unions as their legal bargaining agents. 
They argue that certainly not all money 
collected from union dues is used for col- 
lective bargaining purposes and that dues 
provide to union members many othe 
benefits from which outsiders are excluded. 
Consequently, outsiders should be charged 
less than full union dues, as they should 
pay only for what they receive, namely 
“the services and benefits under the terms 
of the collective agreement.” 

The 
solidarity” meets all these objections which 
are raised against the union shop and the 

Here neither compulsory 
any kind nor overcharging 
for services rendered to them 
Under this system, 
unions have no reason to complain because 


Swiss system of “contributions of 


agency shop. 
unionism of 
outsiders 


by unions is involved. 


they are reimbursed for the costs involved 
in their bargaining efforts by everybody 
who benefits from their activity, and out- 
siders are only required to pay their equi 
table share of the collective 
bargaining, without being compelled to be 
addition, money col- 
can be only 


costs ot 


long to unions. In 
lected from 
directly in connection with the 
welfare 


used 
bargaining 


outsiders 
activity of unions or for purposes 
benefiting all members of the bargaining 


unit.” [The End] 


APPRAISAL OF LABOR EDUCATION 


a consequence labor “has had to set up 
its own prom 
ulgate antidotes for what passes as labor 
education systems.” 


educational activities—to 


in many school 


The author stresses that labor educa- 
necessary for intelligent 
pation “in the critical flow of 
institutions, in trade 


sional associations, in management 


partici- 
adult 


tion is 
unions, in profes 
agen 
which many persons who are now 
soon be involved in. The 
“No school, public or 


can claim to have done its work 


cies,” 
students will 
article concludes: 
private, 
until it has taught the social facts of life 
they will be able 
to participate actively . . 


to its students so that 
unions.” 


*% See George Rose, work cited at footnote 37. 
at pp. 579 and following 

* The system of ‘‘bargaining fees’’ 
by John V. Spielmans in his article, ‘‘Bargain- 
ing Fee Versus Union Shop,”’ industrial and 
Labor Relations Review, July, 1957, pp. 609 and 
following, is almost identical with the Swiss 
system, with the exception of this last provision 
of the Swiss law. 


proposed 
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Secondary Boycott Loopholes 


By MELVIN J. SEGAL 





Are there really any loopholes in the Taft-Hartley'’s secondary 
boycott provisions? Nine have been listed by a Congressional 


committee. 


After analyzing these and the decisions interpret 


ing the law, the author holds that many of them are myths. 





YECTION 8(b)(4)(A) contains the basic 
secondary boycott provisions of the Taft- 


Hartley Act.’ The section*® makes it an un- 
fair labor practice for a union to 


employees in the course of their employment 


induce 


to engage in concerted activities in order to 


force an employer or any person to cease 
doing business with any other person.’ This 
definition would appear to ban all strikes 
instigated by a union to force an employer 


to cease doing business with another person 


Yet it has been said that “loopholes” in 
the secondary 
large that 


them.” * 


provisions are so 
“a truck can be driven through 


“loopholes” are 


boy cott 
These so-called 
(1) Direct coercion of employers without 
strikes to cease doing business with another 
person.® 
(2) “Hot cargo” 


ployers agree not to do business with 


contracts by which em 


“un- 
fair” firms.® 


(3) Exemption from the secondary boy- 


“persons, 


cott provisions of “employers,” 


and “employees” who do not come within 
the act’s definitions.” 

1 This is the popular name of the Labor Man- 
agement Relations Act, 1947 (61 Stat. 136 and 
following (1947), 29 USC Secs. 141 and following 
(1952) ). 

261 Stat. 141 
(1952). 

Sec. 8(b)(4) states that it shall be an unfair 
labor practice for a labor organization or its 
agents ‘“‘to induce or encourage the employees 
of any employer to engage in a strike or a con 
certed refusal in the course of their employment 
to . . Work on any goods where an 
object thereof is: (A) forcing or requiring . 
any employer or other person to cease 
doing business with any other person : 

‘ Hearings Before Committee on 
and Labor on H, R. 115, p. 3441 
Cong., 1st Sess.). 


(1947), 29 USC Sec. 158(b) (4) 


Education 
(1953) (83d 


Secondary Boycott Loopholes 


(4) Union 


activities by employees.* 


inducements of nonconcerted 


(5) Union inducements to engage 
sumer boycotts.’ 


In con 


(6) Union refusals to allow members to 


accept jobs from secondary employers 
(7) Boycotts occurring at the location of 

the primary dispute 

(8) Picketing 


tions.’ 


trucks at secondary loca 


(9) Boycotts of secondary employers wh 


are allied with primary employers.” 


hese items are discussed in order below 


‘Hot Cargo’’ Agreements 


It is clear 
8(b)(4)(A) does not ban direct negotiations 
employers. Thu 


that the lar 


iguage ofr section 
with secondary 
are no attempts to strike, a unk 
fully demand 


1 another firm. The 


that employers stop 
language ol 
tion also seems to be consistent 
intent of C 


the proponents were 


yngress. In discuss 


| 


concernes 


President Eisenhower's message to Congress 
January 23, 1958 
® See footnote 5 
* See footnote 5 
* Speech of Senator Carl Curtis (Republican 
Neb.), 102 Congressional Record 8020 (1956) 
’ See footnote 5 
See footnote 8 
' See footnote 8 
Hearings Before Labor and 
Public Welfare on Proposed Revisions of the 
Labor Management Relations Act of 194 p. 747 
(1953) (83d Cong., 1st Sess.) 
See footnote 8 
4 Work cited at footnote 12, at pp. 269, 819 


Committee on 





The author is professor, Labor and Indus- 
trial Relations Center and Department of 
Social Science, Michigan State University. 





ning strikes” against secondary employers 


and not with other types of pressure.” 
1949 to 1954, the National 
3oard permitted unions 


Labor 
to use 


From 
Relations 
“hot cargo” 
secondary boycotts.” 
employers agreed not to handle goods that 
were labeled “unfair” by a local. The union 
also had the right to enforce such contracts 
by inducing their members not to handle 
“hot” goods.” With a change in Board per- 
sonnel, the NLRB, in 1954, adopted the 
policy that “hot cargo” contracts could not 
be used as a valid defense against secondary 
boycotts if the employer reneged on his con- 
tract and ordered his employees to work on 
the “unfair” material.” The present position 
of the Board, which has been upheld by the 
United States Supreme Court, is that unions 
may obtain “hot cargo” contracts, but they 


clauses as a defense against 
Under such contracts, 


’ 


cannot induce employees to engage in con- 
certed activities to enforce them.” The value 





% NLRB, Legislative History of the Labor 
Management Relations Act (1948), p. 1107. 

% Representative Hartley introduced a bill 
which would have banned strike threats against 
secondary employers, yet the final bill as passed 
by both Houses omitted from its proscription 
direct coercion of secondary employers. Work 
cited at footnote 15, at p. 42. 

" AF L-Teamsters, Local 294 (Rabouin d.b.a. 
Conway’s Express), 87 NLRB 972 (1949), aff'd 
21 LABOR CASES { 66,836, 195 F. 2d 906 (CA-2, 
1952). 

8 AF L-Teamsters, Local 135 (Pittsburgh Plate 
Glass Company), 105 NLRB 740 (1953) 

” AFL, - Teamsters, Local 554 (McAllister 
Transfer, Inc.), 110 NLRB 1769 (1954). 

* AFL-CIO Carpenters & Joiners, LOcal 1976 
(Sand Door & Plywood Company), 113 NLRB 
1210 (1955), enf. granted sub nom., NLRB v. 
AFL-CIO Carpenters, Local 1976, 31 LABOR 
CASES {| 70,504, 241 F. 2d 147 (CA-9, 1957), aff'd, 
35 LABOR CASES { 71,599, 357 U. S. 93 (1958) 
See also General Drivers, Local 886 (American 
Iron & Machine Works), 115 NLRB 800 (1956), 
rev'd sub nom., General Drivers, Local 886 V 
NLRB, 32 LABOR CASES { 70,689, 247 F. 2d 71 
(CA D. C., 1957), rev'd, 35 LABOR CASES 
{ 71,599, 357 U. S. 93 (1958). 
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of “hot cargo” contracts to unions was fur 
ther weakened by a ruling of the Interstate 
Commission to the effect that 
cannot discriminate 


Commerce 
trucking companies 
among shippers, on the 
clause, as to whether or not they will accept 


basis of such a 


their cargoes.” 


Definitions 


Section 2(2)” of the 


Since act specifically 
excludes from its “employer” 
carriers subject to the Railway Labor Act 
and governmental units, the NLRB has 
permitted union inducements directed toward 
to engage 
in secondary activities.” 2(3) 
excludes workers in these categories, as well 
as agricultural laborers, from the definition 
As a result of these exclu- 


definition of 


workers of these “nonemployers” 


Section also 


of “employee.” 
sions, the Board exempted an organization 
of agricultural laborers from the requiré 
ments of Section 8(b) (4) (A)? 


21 Galveston Truck Line Corporation v. Ada 


Motor Lines, Inc 73 M. C. C. 617 (1957) 
2 Sec. 2(2) states “The term ‘employer’ 
shall not include the United States or 
any wholly owned Government corporation, or 
any Federal Reserve Bank, or any State or 
political subdivsion thereof, or any corporation 
or association operating a hospital, if no part 
of the net earnings inures to the benefit of any 
private shareholder or individual, or any person 
subject to the Railway Labor Act us 
* AFL-Teamsters, Local 201 (International 
Rice Milling Company), 84 NLRB 360 (1949) 
rev'd sub nom., International Rice Milling Com- 
pany v. NLRB, 18 LABOR CASEs { 65,848, 183 F 
2d 21 (CA-5, 1950); Auto Aircraft, UAW, Local 
833 (Paper Makers Importing Company), 116 
NLRB 267 (1956). See also Teamsters, Local 39 
(U & Me Transfer), 119 NLRB, No. 114 (1957). 
“Sec. 2(3) states: ‘“‘The term ‘employee’ 
; Shall not include any individual em- 
ployed as an agricultural laborer or any 
individual employed by an employer subject to 
the Railway Labor Act or by any other 
person who is not an employer as herein de- 
fined.”’ 
*% AF L-Teamsters (Di Giorgio Fruit Corp.) , 87 
NLRB 720 (1949), enf. granted, 20 LABOR CASES 
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From 1949 to 1957, the Board permitted 
union strike inducements of employees work- 
ing for organized contractors in order to 
force “persons,” such as a board * 
and the United States Corps of Engineers,” 
to cease doing business with nonunion con- 
tractors. However, it reversed its position 
in 1957 on the ground that such organiza- 
tions may not be “employers” but they are 
“persons” subject to the protection of Sec- 


tion 8(b) (4) (A).* 


In International Rice Milling Company,” 
the NLRB permitted picketing by a union 
in a dispute at the situs of the primary em- 
ployer. The Board allowed oral in- 
ducements of two nonunion employees of a 
secondary trucking company, since the ac- 
tivities took place at the primary situs. The 
Supreme Court” upheld the Board on the 
ground that the not 
certed” since only two secondary employees 
were approached at the primary location by 
the picketing union. 


school 


also 


activities were “con- 


Employer organizations feared that this 
concept of concerted activities would permit 
union inducements if only one or two em- 
How- 
ever, such a fear was ill-founded. The Board 
has refused to permit even the inducement 


ployees were approached at a time. 


of a single employee to quit his job where 
it is part of the union’s total activities” or 
its total pattern of conduct.” The Board 
has found that the inducement of a single 
employee of each of several employers to 
take common action was unlawful concerted 
activity.” A letter to a union steward was 
also considered an unlawful inducement 


Consumer Boycotts 
8(b) (4) (A) 


activities of 


Section bans union-induced 


concerted employees “in the 


(Footnote 25 continued) 
{ 66,391, 191 F. 2d 642 
den., 342 U. S. 869 (1951). 

* AFL-Electrical Workers, Local 16 (Al Jd. 
Schneider, Inc.), 87 NLRB 99 (1949) 

* AF L-Electrical Workers, Local 5 (Sprys 
Electric Company), 104 NLRB 1128 (1953) 

% AFL-CIO Electrical Workers, Local 31 
(Furness Electric Company), 117 NLRB 437 
(1957), enf. granted, 34 LABOR CASES { 71,447, 
254 F. 2d 221 (CA-3, 1958). 

2% AFL-Teamsters, Local 201 (International 
Rice Milling Company), cited at footnote 23. 

* NLRB v. International Rice Milling Com- 
pany, Inc., 19 LABOR CASES { 66,346, 341 U. S 
665 (1951). 

1 United Brotherhood of Carpenters and Join- 
ers of America, District Council of Kansas City 
(Wadsworth Building Company), 81 NLRB 802 
(1949), aff'd, 18 LABOR CASES { 65,936, 184 F. 2d 
60 (CA-10, 1950). 


(CA D. C., 1951), cert. 
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course of their employment.” It does not 
forbid union encouragement of 
boycotts directed solely at “unfair” goods 
carried by a retailer. If the union activities 
were focused only on inducing consumers 
not to buy the “unfair” product, picketing 
was permitted by the Board.” However, 
recent policy of the NLRB does not allow 
consumer picketing at common entrances 
used by both customers and employees r¢ 
gardless of the correctness of the picketing 
signs and the conduct of the pickets.” In 
such apparently leaflets and 
newspaper advertisements may be 


consumer 


cases, only 


used 
Refusals to Accept Jobs 


Section 8(b) (4) (A) does not pl 
members to 


event ul 
from encouraging their 
jobs with secondary emp! such 
inducements take 


of employment.” 


yers, since 


place before “the course 


In the building trades, whet ial 
or per-job employment is the rule, the Board 
has permitted refusals to unions to supply 
“unfair” ma 


using 


workers to employers 
terials.” This boycotting technique can only 
be effective 
the union on a 


where hiring is done throu; 
closed 


closed shops are illegal under the act, unions 


shop basis. Since 


employing such a device may be subject t 


another unfair labor charg 


Situs Doctrines 


Section 7 of the Taft-Hartley Act 
unions the right t 
Section 13” pre 


antees engage 
activities; 


strike 


Congress did not intend to 


certed 


right to These sections 


ban 
or primary concerted actions, 

: ° 
ondary activities From 1949 to 1956 
Seattle 
Company 114 


District Counc 


2 AFL-Carpenters, l 
NLRB 27 


(Cisco Construction 
(1955) 
AFL-Teamsters, Local 

tling Company of St. Louis), 115 
(1956) 

* AF L-Teamsters, 
Company), 116 NLRB 1408 (1956) 

5S AF L-Teamsters, Bakery Drivers, Local 
Capital Service, Inc 100 NLRB 1092 (1952) 

* Teamsters, Local 745 (Associated Wholesale 
Grocery of Dallas, Inc.), 118 NLRB 1251 (1957) 
‘1 AFL-Painters, Chicago Glaziers Local 
(Joliet Contractors’ Association), 99 NLRB 1391 
(1952), enf. granted, 22 LABOR CASES { 66,707 
202 F. 2d 606 (CA-7, 1953), cert. den., 346 U. S 

824 (1953) 
% Sec. 8(b) (2) 
* 61 Stat. 140 (1947), 29 USC Sec. 157 (1952) 
61 Stat. 151 (1947), 29 USC Sex 163 (1952) 
"* See Sherman, ‘‘Primary Strikes and Second 
ary Boycotts,’’ 5 Labor Law Journal 241 (April 
1954) 


Coca-Cola Bot 


NLRB 1506 


Local 8 (Crowley’s Milk 
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NLRB took into consideration Sections 7 
and 13, and permitted picketing as well as 
other activities at the situs of the primary 
dispute. 

In one case, the Board allowed a union to 
send a letter to another labor organization 
concerning its dispute and to establish at 
the primary situs a picket line which was 
respected by organized secondary employees.” 
In another situation, the workers of a pliant 
on strike were permitted by the Board to 
picket a gate cut especially for employees of 
a construction company erecting an addition 
to the plant.” The employees 
refused to cross the picket line. 


secondary 


With new appointments to the Board, the 
policy toward primary activities was changed 
In interpreting Section 8(b)(4)(A), Sections 
7 and 13 were apparently disregarded. In 
Retail Fruit Dealers Association,“ the owner 
of a large market who operated several 
stalls and leased others locked out his em- 
ployees in the grocery departments in ac- 
cordance with the policy of the employers’ 
association that a strike against one member 
is a strike against all. The Board prohibited 
the picketing of the two main entrances of 
violation of Section 8(b) 
that the union could 
grocery depart- 
The NLRB was 


induce- 


the market as a 
(4)(A). It 
have picketed the 
ments within the market 
also influenced by the 
ment of union members to quit work at fruit 
stands during the picketing. The present 
Board seems to be outlawing not only sec- 
boycotts, but traditional primary 


observed 
closed 


successful 


ondary 
activities as well.” 

In trucking, drivers generally spend most 
of their working days traveling about, de- 
livering and picking up shipments. A truck 
driver is found at his employer’s garage, 
warehouse or plant during only a small 
portion of his time. In fact, he is an ambu- 
latory employee. In 1949, the NLRB rec- 
ognized this fact and permitted a union t 
picket a primary employer’s truck during 





® CIO-Oil Workers (Pure Oil Company (Toledo 
Refining Division)), 84 NLRB 315 (1949). 

8 C]1O-Electrical Workers (Ryan Construction 
Company), 85 NLRB 417 (1949). Note, also, 
AFL-Teamsters, Local 249 (¢ ‘rump, Inc.), 112 
NLRB 311 (1955). 

“" Retail Clerks Union (Retail Fruit Dealers’ 
Association), 116 NLRB 856 (1956), enf. granted, 
249 F. 2d 591 (CA-9, 


33 LABOR CASES 71,085, 
1957) 

" See Teamsters 
rated Oil Company), 
enf. den., 33 LABOR 
332 (CA-8, 1957). 

* AF L-Teamsters, Local 807 (Schultz Refrig- 
erated Service, Inc.), 87 NLRB 502 (1949). 
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Union, Local 618 (Incorpo- 
116 NLRB 1844 (1956), 
CASES { 71,081, 249 F. 2d 


the time it was at the secondary employer’s 
loading dock.” The Board clarified the rov- 
ing-situs doctrine in the Moore Dry Dock 
Company decision” of 1950 by establishing 
four criteria which a union must observe in 
such situations. They are as follows: 


(1) The picketing is strictly limited to 
times when the location of the dispute is 
at the secondary employer’s situs. 

(2) At the 
primary employer is engaged in its normal 
the situs. 


time of the picketing the 


business at 
(3) The picketing is 
reasonably close to the situs of the dispute 


limited to places 


(4) The picketing discloses clearly that 


the dispute is with the primary employer. 


The ambulatory-situs doctrine was practi- 
cally destroyed by the Board in the 1953 
Washington Coca-Cola decision,* 
a fifth requirement. Under this requirement, 
a union using the tactic of truck following 
must show that the primary employer has 


which added 


no permanent place of business which may 
be picketed. Although this fifth criterion has 
been criticized by the United States Courts 
of Appeals for the Fifth” and District of 
Columbia Circuits,” the Board has continued 
to follow it.” Thus, permissible ambulatory- 
situs picketing has almost entirely 
eliminated. Combined with the near-annihi 
lation of the “hot cargo” clause, the narrow 
made 


been 


roving-situs doctrine has 


boycotts by 


ing of the 


permissible Teamsters locals 


extremely difficult. 

The traditional method of organizing build 
ing tradesmen is to establish a picket line 
around the there is a nonunion 
subcontractor or contractor. Under the Board 
and court interpretations of Section 8(b) (4) 


site where 


(A), such practices have been found to be 
secondary boycotts. The United States Su- 
preme Court upheld the NLRB in the three 
building trades 
In one case, the Supreme Court was im- 


which it considered 


cases 


pressed by the fact that a picket seemed to 


" Sailors Union of the Pacific (Moore Dry 
Dock Company), 92 NLRB 547 (1950) 

‘ AFL-Teamsters, Local 67 (Washington Coca- 
Cola Bottling Works, Inc.), 107 NLRB 299 
(1953), enf. granted, 27 LABOR CASEs { 69,023 
220 F. 2d 380 (CA D. C., 1955) 

” AFL-Teamsters, Local 968 (Otis Massey 
Company, Ltd.), 109 NLRB 275 (1954), rev'd, 28 
LABOR CASES { 69,396, 225 F. 2d 205 (CA-5 
1955), cert. den., 350 U. S. 914 (1955). 

” AF L-Teamsters, Local 859 (Associated Gen- 
eral Contractors of America, Georgia Branch 


110 NLRB 2192 (1954), rev'd, 29 LABOR CASES 
| 69,594, 229 F. 2d 514 (CA D. C., 1955), cert 


den., 351 U. S. 972 (1956) 
*§ Teamsters, Local 386 (California Association 
of Employers), 120 NLRB, No. 161 (1958) 
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act as a signal for the union employees to 
strike.” In another, the Court noted that 
there were no employees of the primary em- 
ployer present at the time of the picketing.” 
hus, it concluded that the picketing was 
lirected at employees of the secondary em- 
ployer. In the third case, it was evident to 
the Board and the Court that there was a 
violation of Section 8(b)(4)(A), 
labor organization ordered its members em- 
ployed by a secondary employer off the job.” 


since a 


Actually, common-situs picketing cannot be 
a loophole in Section 8(b)(4) 
(A), since it has not in practice been per- 
mitted by the Board.” It is allowed in 


considered 


theory if the union follows the Moore Dry 
Dock Company™ formula, but the building 
trades have been unable to meet these re- 


quirements. The difficulty of unions in or- 
ganizing workers at a building site has been 
A dministra- 


recom- 


recognized by the Eisenhower 


tion.” As a consequence, it 
mended that the secondary boycott provisions 


has 


be amended to allow union activities against 
secondary employers engaged in work on a 
construction project 


Ally Doctrine 


Under Section 8(b)(4)(A) 
labor practice for a union to induce a work 


it is an unfair 


stoppage in order to force a secondary em- 


ployer to cease doing business with a pri 
mary employer. The late Senator Taft, chief 
architect of the section, assumed that the 
two employers would be independent. Dur- 
ing a debate en the section, he said that the 
intended to 


secondary boycott ban “is not 


52 NLRB v., 
Trades Council, 19 
U. S. 675 (1951). 

53 International Brotherhood of Electrical 
Workers, Local 501 v. NLRB, 19 LABOR CASES 
{ 66,348, 341 U. S. 694 (1951) 

** United Brotherhood of Carpenters and 
Joiners of America, AFL, Local 74 v. NLRB, 19 
LABOR CASES { 66,349, 341 U. S. 707 (1951) 

* An exception was Baltimore Building and 
Construction Trades Council (Piezonki, d.b.a 
Stover Steel Service), 108 NLRB 1575 (1954) 
However, the United States Court of Appeals 
for the Fourth Circuit reversed the Board on 
the grounds that the picketing obviously in 
duced employees of secondary employers to 
strike in order to force them to cease doing 
business with primary employers The court 
was especially critical of the picket signs that 
did not specify the name of the primary em- 
ployer. (Piezonki d.b.a. Stover Steel Service 1 
NLRB, 27 LABOR CASES { 69,019, 219 F’. 2d 879 
(CA-4, 1955).) 

*® See footnote 47 

57 See footnote 5 

58 95 Congressional Record 8709 

5° C1O-Longshoremen, Local 12 
Lumber Company), 87 NLRB 54 


Denver Building and Construction 
LABOR CASES { 66,347, 341 


(Irwin-Lyons 
(1949) Sec 


Secondary Boycott Loopholes 


apply to a case where the third party is, in 
effect, in cahoots with or acting as a part 
of the primary employer.” * Following the 
intent of Congress, the Board does not apply 
Section 8(b)(4)(A) where 
ownership and 


there is common 


management otf two com 
panies, on the ground that the two firms are 
allies.” This doctrine does not apply merely 
does all its 


or they have commor 


The NLRB also applies the ally doctrine 
a firm transfers struck work 


because one firm business with 


owners 


another ° 


in cases where 
another 
dispute 


—which it would normally do—to 
aware of the 


“tarmed 


company 
Boycotts against 
allowed under the 
part of the twentieth century.‘ 


primary 

out” work were 
common law in the early 
»enator 
defended this type of boycott in the follow 
“The spirit of the Act is not 


protect a 


ing statement 
intended to man who is 
cooperating with a primary employer and 
taking his work and doing the work whic! 
he is unable to do because of the fis 

The Board has been strict about permitting 
such boycotts. In one decision, the NLRB 


yceott because 


strike 





prohibited a “struck w rk” be 


: + +} 


the customers, and not the primary em 


ployer, transferred the work Phis 
decision was reversed by the Second Circuit 
1 to pay for 


since the struck employer agree 7 
the work and, in some cases, advised the 
customers where to take it." 

The justification of allowing union boy 
cotts against “farmed out” work has been 
acknowledge d by the i ise! he vel Adm I 


It recommended that the secondar 


istration t 
(Continued on page 202) 


Bachman Ma 
Law Reports 

NLRB, No 
Low als and 
NLRB, No 


also Teamsters Union, Local 688 
chine Company), CCH Labor 
(4th Ed.), Vol. 5, { 55,782, 121 
165 (1958) Teamsters 
Bg Polar Water 


25 (1958) 


Union, 


Company), 120 


Teamsters, Local National Cement Prod 
ucts Company), 115 NLRB 1290 (1956) 


“a J. G. Roy and Sons Company v. NLRB, 34 
LABOR CASES {§ 71,249, 251 F. 2d 771 (CA-1, 1958) 
AFL-CIO Brewery Workers Union {dolp) 
Coors Company CCH Labor Law Reports 
(4th Ed.), Vol. 5, 55.615. 121 NLRB, No 
35 (1958) Die Sinkers Union (General Metals 
Corporation), 120 NLRB No 160 (1958) 
AFL-CIO Iron Workers Union Oliver Whyte 
Company), 120 NLRB, No. 112 (1958) 
See Jron Molders’ Union 1 illis-Chalmers 


Company, 166 F. 45 (CA-7, 1908) 

‘95 Congressional Record 8709 

C1O-Electrical Workers Royal 
Company), 111 NLRB 317 (1955) 

NLRB v Machine & Office Appli 
ance Mechanics Board. Local 
Electrical Workers, 29 LABOR CASES § 69,649, 228 
F. 2d 553 (CA-2, 1955), cert. den., 351 U. S. 963 
(1956) 
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Unions have become an accepted institution. 


The Paradox and Challenge 


However, 


changing economic conditions and thinking place them 
in a situation somewhat analogous to that of the manu- 
facturer of buggy whips 40 years ago. Some long-range 
thinking—and perhaps a change of products—is needed 
to insure the place they have attained in our economy. 





:* IS A MARK of the growth and 
maturity of labor unions that consider- 
able thought has been devoted in recent 
years to their changing nature.’ The amalga- 
mation of the American Federation of Labor 
and the Congress of Industrial Organiza- 
tions in December, 1955, the decreasing rate 
of unionization, the considerable attention 
AFL-CIO to the un- 
its constitutent 
and 


being given by the 
ethical conduct of some of 
unions to the extent of 
expelling several of them, and the nature 
of recent collective bargaining negotiations 
highlight a few of the developments which 
have taken place. 

This evolution 
raises some questions: 

What replaces the 
which provided motive power and stimulus 
to the union movement in the 1930’s? What 
problems do unions face in their relations 
with the public? With their own members? 
How will they reach the miilions of un- 
organized white-collar workers? What are 
the paradoxes and challenges they face 
i seventh decade of this century, 


suspending 


and growth of unions 


crusade-like spirit 


in the 


having grown to adulthood and in maturity? 
This article examines these and other re- 
lated questions. 


Traditional Objectives of Unions 


Solomon Barkin has said: 

“Trade unions are an outgrowth of work- 
ers’ protests against economic and social, 
if not political, injustices and inequalities 
and the demand for greater equity, not 
only on the job but throughout society.” 
Events in the decades of the 1930's and 
1940’s bear out Barkin’s description.* 

The organizing drives of the 1930’s were 
in the nature of a crusade, fired by a zeal 
to bring equalitarianism—industrial democ- 
racy—into the workplace. The _ leitmotiv 
running throughout these troublesome years 
was the desire to provide scme recognition 
to the individual employee, who was be- 
coming more fragmented and atomized in 
an increasingly technologically oriented so- 
ciety, helpless, by himself, to secure satis- 


faction for either his pyschological or 


material needs. 





1 Among the more recent publications: 9 Jn- 
dustrial and Labor Relations Review 349-457 
(April, 1956)—interpreting the AFL-CIO mer- 
ger; M. Herbert Syme, ‘‘Changing Patterns in 
Collective Bargaining,’’'7 Labor Law Journal 
24-32, 40 (January, 1956) ; Solomon Barkin, ‘‘The 
Industrial Impact of the American Trade Union 
Movement,’’ 7 Labor Law Journal 216-224 
(April, 1956); Sanford Cohen, ‘‘Conservatism, 
Radicalism and Unionism,"’ 16 American Journal 
of Economics and Sociology 127-143 (January, 
1957); John R. Stockholm, ‘‘The Aims and Ob- 
jectives of Unions and Management in Relation 
to Each Other,’’ Washington University Law 
Quarterly, April, 1956, pp. 166-192; Industrial 
Relations Research Association Proceedings, 
1956, inecludirg articles by John T. Dunlop, 
‘Structural Changes in the American Labor 
Movement and Industrial Relations System,"’ p. 
12, and George W. Brooks, ‘‘Reflections on the 
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Changing Character of American Labor Unions,’’ 
p. 33; Richard Lester, As Unions Mature 
(Princeton, Princeton University Press, 1958); 
Harry Seligson, ‘‘Union-Management Relations 
An Interpretation,’’ 7 Labor Law Journal, Vol 
7, 403-413 (July, 1956); ‘‘Morality in Unions and 
Business,’’ 1 Western Business Review 185-190 
(November, 1957). 

* Barkin, work cited at footnote 1, at p. 220. 

*Unionism is over 150 years old in this coun- 
try; it has had its ups and downs, internal 
changes, divisiveness—with shadings and diver- 
sification; thus, different conclusions could be 
drawn from various time periods. However, 
the information and notions which most Ameri- 
cans possess about the union movement stem 
from the explosive growth of unions in the last 
25 years. Accordingly, it is this last quarter- 
century that is emphasized in this analysis and 
interpretation. 
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The term “labor movement” was most 
appropriate in this period. It had direction, 
clear-cut assertiveness — very 
close, in fact, to fanaticism — symbols, 
martyrs, a mythology, and an élan. It 
captured the imagination and attracted to it 
a vigorous and articulate group of social 
reformers. Its Was measured by 
a growth in trade union membership from 
a low of :2% million in 1932 to about 15 
million in 1947. Of course, it was aided by 
favorable New Deal legislation, and the 
during this period, on the welfare 


objectives, 


success 


accent, 


of the “common man.” 
Thus, unionism sold itself as a move- 
ment actuated by relatively noble and 


unselfish principles, dedicated to the better- 
ment of the life of the working man. It 
was a “brotherhood,” acting together from 
the highest ethical motives.* 


This was quite different from the con- 
cept which the public had of business at 
that time. Business had never professed 
to operate under any ulterior motives; 


its principal motivation was profit-making, 
for those willing to risk and gamble. Fur- 
thermore, business was not a “movement.” 
There central, co-ordinating au- 
thority exercising control 
upon set of ethical codes regulating entry 
exit from, business on the 
the conduct of a businessman 
approved or condemned. Since 
was no “brotherhood,” a defaulting, 
‘unethical’ businessman did 
wrath of the public down upon 
condemnation, if any, 


was no 
nor an agreed- 
into, or basis 
of which 
could be 
there 


corrupt, not 


bring the 
general; 
was his alone. In contrast, the union move- 
tarnished if union 


committed 


business in 


ment was some leaders 


or unions undesirable acts. 





‘Some might consider this characterization 
as overdrawn, possibly even romanticized As 
a generalization, however, it is sufficiently accu- 
rate for the purposes of this analysis. 

5 Two secondary factors were (1) the New 
Deal measures such as unemployment compen- 
sation, social security, wage and hour law, 
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Factors Influencing Trade Unionism 


In the 1930’s and 
the 1940's, affected 
the organizing drives of the trade unions 
(1) the depression by-product 
millions of unemployed and (2) the schism 
within the AFL resulting in the formation 
of the CIO, with its emphasis on unioni 
industries.” 


the 
factors 


environment of 
two principal 


and its 


zation of the mass production 


Depression.—Rarely had the objectives 
and tactics of the unions evoked as much 
sympathy and support from the public as 
they did during the critical depression years 
of the 1930's. Concurrently, never before 
had American industry been on the receiv 
ing end of so much bitter and _ hostile 
criticism. The hardships of the depression 
were charged by many to have been brought 
on by the callousness and indifference of 
private enterprise. In contrast, the appeal 
of unionism seemed warm and compassion- 
a better life 

In addition, the 
the right of 
employees to organize—embodied as publi 
policy in the National Relations 
Act—provided events and 


ate, holding out promise of 
if the workingmen united. 


employers t 


opposition of 


Labor 
incidents whicl 


helped to dramatize the crusade nature of 
the union movement: violence, 
courts for injunctions 
discharge of employees for union activity, 


domi 


resort to the 
against picketing 
formation of 
nated unions—ali of which provided rally 


company-controlled and 


ing points for union organizing efforts 
The feeling that the workers had littl 
to lose in joining unions provided the psy 


chological background in this environment 


of depression and unemployment, Jobs 
were not only scarce, but uncertain; those 
who did have them had not, at this time, 


accrued a set of vested rights and interests 
This attitude helped to get the union appeal 


across. 

C1IO.—Most significant, too, was the rise 
of the Congress of Industrial Organiza 
tions. With some exceptions, the AFL had, 


traditionally, been interested mainly in the 


little effort to: organ 


semiskilled -in_ the 


crafts and had made 
the unskilled 


mass-production industries. | 


ize and 


nder the cit 


cumstances of the time, these groups were 
ripe for organization. It was the peculiar 
genius of the leadership of the CIO that 


benefits, 
Russia in 1933 
the Com- 
and its 


age and survivors 
recognition of 
concomitant rise of 
the United States 
union movement 


ent children, old 
ete. and (2) the 
followed by the 
munist party in 
infiltration of the 
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tactics of organization more 
unskilled 
craftsmen. 
bread-and- 


it adopted 
suited to 
and semiskilled 
Although stressing the 
butter items, the CIO was 
seize upon the feeling of 
these workers against private industry by 


masses of 
than 
usual 
able 
resentment of 


organizing 
workers 


also to 


dramatizing the inequities and exploitation 
existing in the workplace. 

Behind the approach and thinking of the 
union leaders were these assumptions: 


(1) The employer, owner or manager 
views the efforts of the union with hos- 
tility. If harped upon constantly, this 


serves as a rallying cry for the member- 
ship, which will continue to remember the 
initial, drama-laden days of the organizing 
campaign. 

(2) Although fighting primarily for ma- 
terial benefits, the struggle must be pre- 
sented constantly as taking place in an 
environment of ethical, almost idealistic, 
considerations and aspirations. These, coupled 
with a union leadership selflessly dedicated 
to the needs of the membership, will stand 
in contrast to the self-centered, materialisti- 
cally minded businessman. 

(3) Unions are fighting for the general 
public, too—not only for their membership. 
The objective of unions for a better life 
for the commen man is and 
accepted by the public, because it equates 


recognized 


with its own desires. 


In sum, the union movement grew out 
of a particular set of circumstances which 
permitted it to gain not only membership 
but widespread acceptance. Unionism was 
on the march during a time when the na- 
tional consciousness undergoing a 
“purge” from the materialism of the torrid 
1920’s. Its unemployed, 
the dispossessed and the “have nots” and 


was 
concern for the 


its labors to get social security legislation 
benefiting the “common 
man’—gave unions a mass appeal. Their 
emphasis on “human dignity” and “equality” 
seemed cleansing, almost purifying—a_ cru- 
sade for the basic, spiritual rights which 


passed, primarily 


had always been considered as the true 
touchstone of American democracy. 
Environment of 1959 

Thirty years have elapsed. We _ have 


had several depressions since those bitter 
days, none with the magnitude nor the ac- 
companying suffering of the 


earlier one. 


® Monthly Labor Review, issues of 1957 and 
1958. 
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What kind of a union movement has 
emerged during this quarter of a century? 
What are some of the problems it faces? 

The factors which affected 
to establish the union organizing drives of 
the 1930’s—the attraction 
of the union to the unemployed, the rise 
of the militant and CIO, the 
crusade-like atmosphere in which organiz- 
conducted and public sentiment 
unionism—have changed ot 
Other variables have come 
to be examined 


and helped 


depression, the 
aggressive 


ing was 
toward 
become muted. 
into being which need 
for their potential effects upon the growth 
and objectives of the union movement. 


either 


New middle class.—In 1957, the average 
annual wage in metal- and coal-mining; 
contract and building construction; 
papers and periodicals; petroleum and natural 


news- 


gas production; plastics and synthetic rubber; 
soap and glycerin; products of petroleum 
and coal; tires and inner tubes; flat glass; 
primary metals; fabricated metal products; 
machinery manufacturing; metal-working 
machinery; motor vehicles and equipment; 
and equipment—was better 
Taking cost-of-living increases 


aircraft parts 
than $5,200." 

into account, the average weekly pay of $86 
in 1958 for a manufacturing 
provided a moderately comfortable standard 
This is not intended to minimize 
unemploy- 
move- 


worker in 


of living.’ 
the still substantial degree of 
ment created by automation, the 
ment of industries from long-established 
locations to other parts of the country and 
provide enough jobs for the 
entering into the 

Nevertheless, in 
difficulties, a 
profound change has taken place. A new 
middle created. Dr. Gal 
braith, the Harvard economist, calls it “‘the 
In such a society, equality 


the failure to 
700,000-800,000 


force 


people 


labor each year. 


spite of these aggravating 


class has been 
affluent society.” 
f major social 


no longer becomes a matter « 
dificult to convey—to say 
dramatizing—a picture of an 


concern. It is 
nothing of 
underpaid, exploited worker, used by the 
unions so effectively in the 1930's in the face 
of the wage earner’s much improved stand- 
ard of living in the late 1950s. 


Penalties of power and bigness.—Unions 
are suffering the pains of success. A union 
movement of 18 million members is a power 
complex, fair game for criticism and “in- 
Union that the 


unions are possess 


vestigation.” leaders claim 
power that 


is exaggerated and that the business com- 


+ 


alleged to 


7 Particularly when this was supplemented, as 
it was in many cases, by the earnings of an- 
other working member of the family 
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still 
This may be so. 
can public 


our dominant institution. 
Nevertheless, the Ameri- 
that 
trade unionism has acquired enough power 


munity is 


seems to be convinced 
to accomplish its legitimate purposes and 
abuse its privileges. 


Paradoxically, unions and businesses seem 
to have changed places, at least tempo- 
The businessman talks increasingly 
of his service and trusteeship responsibility 
to the community, seeking thereby to erase 
the picture of the self-centered, profit- 
hungry entrepreneur. With ups and downs 
in the economy geared, to a 
siderable government spending, 
it is no longer possible to charge the busi- 
community 


rarily. 


now con- 


extent, to 


responsibility 
periods. \t 
now 


ness with sole 


for depressed economic the 
same time, unions are accused oft 


selfishness and of disregard for the public 
welfare by using their power to exact an 
nual increases in excess of those warranted 
by the increase in productivity, thus feed- 
ing the inflationary spiral. If this is nothing 


more than a battle of public relations, 
business seems to have won the first round 
Furthermore, the labor leader of the 


1930's 
even 


dedicated, perhaps 
working for a pittance to 
organize employees for the purpose of 
proving their conditions 
revelations of 


was considered 
selfless, 
im- 
Recent 
and the 
part of a few union leaders have inevitably 
had their Che 
ment of “affluence”—sumptuous union head- 


working 
corruption greed on 


corrosive effects. environ- 


quarters, good salaries and expense accounts 


plus the publicity on unethical conduct have 


clouded considerably this picture of devo- 
tion and dedication 

It is true that there are no indications 
of widespread corruption among union 
leaders. However, this does not provide 
much comfort. 

The seriousness of the situation to the 
unions lies in the fact that such conduct 


dissipates the good will of the public, 
disiliusions it of its notion of the 


and 
“idealistic” 
nature of the labor movement 


Labor people might well ask why, in a 
materialistic 
should be 
* This point of view differs considerably from 
that expressed by Professor John Dunlop of 
Harvard. He says The American community 
having created a labor movement in its own 


they 
expected to lead lives more ex- 


society such as 


ours, 


image now seems to be finding fault with the 
design. It is too big and has too much money 
union expense accounts are somehow different 


from others; retirement plans, deferred compen- 
sation, and other emoluments stimulated by our 
income tax laws are somewhat unsavory when 


Unionism Today 





emplary than those required of others or to 


adhere to higher ethical standards. Why 
this double standard? The answer lies in 
the paradox to which the union movement 


is subject, created to a considerable extent, 
by the success of the unions’ public rela- 
tions Although the 
have always 


campaign. 
demands of 


economic 
unions been fea- 
tured prominently as providing the rationale 
for union existence, unions have always in- 
sisted that they are not out to 
maximize the returns to their “stockholders” 
(members) and that they are 
of labor 


prices” 


businesses 


not suppliers 
bargaining for a “schedule of 
Ever 
the 


unions 


(wages) the Supreme 
Danbury Hatters case 
fell within the 
conspiracy-to-restrain-interstate-com 
Anti-Trust 
fought an unceasing battle 
and the 
that they are not engaged in commerce, 


since 
Court decided, in 
(1908), that the 
trust 


anti 
merce provisions of the Sherman 
Act, unions have 
to convince legislative bodies courts 
but 
rather that they are dealing with the wel 
fare of human Accordingly, 
contended, they should not be 
by the standards applied to the 
community. By 


beings they 


have judged 
commercial 


interence, at least, unions 


have nlaced themselves on a plans higher 
than that occupied by business. In effect, 
then, unions have solicited this double 
standard.* 

Conservatism.—The yearning for respect 
ability—which sooner or later engulfs all 
institutions—has overtaken the labor move 
ment. This runs the gamut from expelling 


Communist-dominated unions to meeting in 


plush surroundings. There is a dichotom) 
and frustration in this situation. The searcl 
for this status—subconsciously motivated 
by the desire to achieve the recognition ac 
corded the businessman—is checked from 


time to time by the need to keep the mem 
bership emotionally charged. Accordingly, 
the old shibboleths and slogans are resut 


rected at appropriate intervals. But this 
becomes window-dressing; neither the leaders 
nor the members hav the hearts { 
Today the cry is for purchasing power wit 
which to buy the products of industr 
Reasonable as this is, it does not have 
penetrating power to arouse worker fer\ 
akin to that evoked during the desperate 
days of the depressiot 


copied by unions for their executives. There is 
a basic inconsistency in much public discussion 
if we want our trade union organizations to be 
sympathetic to our private enterprise system 
if we want them to emulate business method 
and techniques, then we should also expect 
them to adopt many of the same methods of 
compensation and to adopt to a large degree the 
morality of their opposite numbers 40 Labor 


Relations Reporter 254 (July 22, 1957) 
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Conservatism also creates a paradox. In 
terms of organizing the unorganized, it is 
the white-collar group that is still virgin 
territory. Only a small dent has been made 
by unions among these employees. Their 
orientation is primarily management-directed. 
The drift of the unions towards conservatism 
might appeal to them; many of them have 
been repelied by the belligerent, overly ag- 
gressive and, sometimes, crude actions of 
some of the unions attempting to organize 
them. On the other hand, how will this 
need to adjust to this slowly developing 
trend towards conservatism equate with the 
traditional, deep-rooted protest nature of 
unions? 


Long-term contracts.—The trend is to- 
ward long-term contracts, with built-in cost- 
of-living and automatic annual 
productivity increases. The instances in 
which the membership is called upon to 
perform any dramatic or vigorous functions 
which would keep alive the original protest 
and equalitarian features of the union come 
fewer and farther apart. It is at least argu- 
able that what has developed between union 
and members is an “entrepreneur-stock- 
holder” relationship. The “stockholders” 
are willing to support the leadership (in 
some cases in spite of knowledge of un- 
ethical or even corrupt conduct) as long as 
“dividends” in the form of fringe benefits 
and wage increases keep coming at periodic 
intervals. In Mooney v. Bartenders Union; 
the California Supreme Court ruled that a 
union member has the right to examine the 
books of his union, even though the union 
is an unincorporated association. The in- 
ference is that there is a fiduciary relation- 


increases 


ship here similar to that existing between a 
corporation and its stockholders. Further- 
more, infrequent turnover in the ranks of 
elected officials and appointed staff in the 
union helps to develop a professional, “bu- 
reaucratic,” “managerial” class, with vested 
interests of its own. This group has the 
problem of balancing the necessity of in- 
creasing “dividends” to the members, against 
its need for stability and continuity. Cer- 
tainly, the latter “push” may act, from time 
to time, as a drag impulsive or 
intemperate action. 


against 


Paradox of size—The union fights an- 
other factor, the tendency toward ponder- 
ousness and inertia. The paradox inherent 
in this development is intriguing. 

To a considerable extent, the union justi- 
fied its existence on the basis of the singular 





* Reported in 40 LRRM 2412, August 2, 1957 
” ‘‘More than any other single sector of our 
society, organized labor lives in a glass house.” 
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contribution only it could make: improving 
the welfare of the worker. With increasing 
age and maturity, however, the union move- 
ment takes on all the debilitating factors 
to which other institutions are subject. By 
so doing it loses its claim to special treat- 
ment based on the uniqueness of its offer- 
ings; it, too, is subjected to all the charges 
to which other “mature” institutions are 
open: bigness, monopoly, excessive power, 
loss of ethical and spiritual values, author- 
itarianism, etc. As indicated above, only an 
insignificant number of unions have coun- 
tenanced corrupt and racketeering leader- 
ship or deprived their members of thei 
civil rights, yet doubts have been raised in 
the minds of many, even in those sympa- 
thetic toward unions, as to 
corrosion is than meets the eye, 
primarily, because the trappings of success 
—large and beautiful headquarters buildings, 


whether the 


deeper 


expense accounts, good salaries, millions of 
dollars in union funds, small turnover in 
leadership—somehow do not fit in with the 
purity” which the union seeks to 
These indicia 


“ 


image of 
leave in the mind of 
of success which, when applied to business 


society. 


men, bring respect and envy, arouse cynical 
comments—to say nothing of resentment— 
when applied to unions and their leadership.” 


Union shop.— The union shop provides 
an automatic flow of membership; the union 
is not forced to engage in continuous mem- 
bership campaigns. Although this brings 
security to the union, it also accentuates the 
drift between members 
personalizes the union because the member: 
won over to it. Par 
union’s 


and union; it de 
does not have to be 
ticularly is this true as the 
gling, beginning days recede more and mort 
It is one thing to expect 


strug 


into the distance. 
that employees share the expenses of run 
paying a monthly fee; 
The 
problem is aggravated because most unions 
indoctrinating 


ning the union by 
union membership is something else 
do not have a program of 
this “enforced” membership into the essence 
of unionism. At best, members remain 
cynical dues-payers in exchange for material 
form of barter 
members 


and 
know 


benefits—a exchange. 
Millions of little o1 
nothing about their union’s struggles in the 
1930's. The label “stockholder-entrepreneur” 
relationship particularly fits the 


union 


members 
of this group who have joined unions not 
they were won over to them, but 
because they were required to do so as a 
condition of employment. 


because 


(Albert Whitehouse’s ‘‘Labor’s Two-Way Fight,”’ 
Digest (Industrial Union Department, AFL-CIO), 
Spring, 1957, p. 19.) 
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Political action.—The recent 1958 election 
demonstrated the increasing political effec- 
tiveness of organized labor.” There 
several implications in this: 


are 


(1) Organized labor becomes part of the 
‘in group.” Historically it has played the 
role of the minority, of the vehement critic 
Its new status imposes added responsibility 


upon it and places it in the position of being 
subject to public scrutiny and _ periodic 
affirmation or rejection of its activities. 

(2) Legislation implements and supple- 
ments collective bargaining. In a 
legislation—the result of political action— 
which 
unemployment 


sense, 
“institutionalizes” areas served as 
bases union demands: 
compensation, old age and survivors insur- 
ance benefits, minimum wage, etc. Although 
unions work constantly to benefit 
payments in these areas, these activities do 
They 


f< yr 


raise 


not serve as the rallying cry of old 
become more a matter of behind-the-scenes 
maneuvering and political compromises. 


2 


(3) At the same time, political action may 
widen the gap between leadership and the 
rank and file. It is much more difficult to 
convince union membership of the relation- 
ship between political action and favorable 
legislation than of what results directly from 
table. 


the give and take of the bargaining 


Revision of Assumptions 


The assumption that the employer will 
always remain hostile and waging a con- 
tinuous battle against the union may 
rethinking. Recently, Arthur Goldberg, gen- 
eral counsel of the AFL-CIO, suggested the 


need 


formation of an employer-union discussion 
similar to the United Nations. He 
a hardening of emplovers’ 


assembly 
saw evidence of 
position vis-a-vis the unions. Such an as 
sembly, in his estimation, would provide an 
opportunity for labor and management lead- 
ers to understand each other better. 

Whether this “hardening” is taking place 


is debatable. In terms of strikes and man 


days lost, 1958 was the lowest in many a 
year. There is, however, another factor 
which bears on this situation. Long-term 


automatic annual in- 
close look by both 
employers and unions before agreement re- 
sults. Costs and earnings are fixed for, in 
some cases, as long 
quite different 
Under the 


contracts, calling for 
creases, require a long, 


as three years. This is 
from negotiating annually 
circumstances, bargaining be- 





1 **The scene of battle is no longer the com- 
pany plant or the picket line. It has moved 
into the legislative halls of Congress and the 
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comes more prolonged and, at times, may 


result in an impasse. 


Also, economic conditions are being used 


more by the parties as part of their bar 


gaining strategy. In a recession—such as 


1957-1958—employers with heavy inventor 
ies were willing to employ economic condi 
tions as a leverage to help them reduce the 
With 
activity, the employer becomes more amen 
But such 
in collective bargaining. 


unions’ demands renewed economic 


able. tactics have always existed 


The assumption that union members will 


unionism burning 


keep the flame of con 
stantly recharged, by reminiscences and 
mythology of the initial struggle needs 
revision. Union members are still willing 
to go out on strike for their legitimate de- 
mands. However, they are more cautious 
and calculating, and less impulsive. This is 


understandable, considering the middle-class 
nature of union membership today, and its 
accompanying tendency toward conservatis1 


The assumption that unions will be abl 
to continue to convey an impression ot eth 
ical conduct, selflessness and concern for 


the public welfare, in contrast to employers’ 


materialism and selfishness, is doubtful in 


view of what has taken place. Employ: 
have completely regained the confidence of 
the public; unions have dissipated some of the 
reservoir of good will In the batth f 
public relations employers seem to be lead 
ing. It would seem that the employers have 
been able to convince the public, even it 
only temporarily, that unions have beet 
primarily responsible for inflation and the 
dollar’s loss of purchasing power 


Summary and Conclusions 


Unions have capitalized on their functior 
as protest organizations. In the environ 
ment of the deep depression of the 1930's 


their protest against indifference 


' ’ 
Cill} yCi 


and against inertia, unemployment and 1 


equality found ready acceptance, particularly 


among the workers in the mass-productiot 
industries. In the process they were abl 
to get across, to a | ible extent il 
image of an organization motivated by hig 
ideals of service and personal conduct 


Wat 


we have 


II, with the 
had 


full employment, increased purchasing power 


Since World 


of three 


exception 


pe riods, relatively 


and a rising standard of living. The pri 
state legislatures.’’ (George Meany, president 
of the AFL-CIO, as reported in the New York 
Times, November 5, 1955.) 
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cipal areas of unionization remaining are in 
the white-collar groups, the most difficult 
of all employees to unionize. In an envi- 
ronment of relative affluence, aided by reve- 
lations of unsavory conduct on the part of 
some union leaders, the protest role of the 
union shifts from one of fighting basic in- 
equities and inequalities to one of getting 
more for a middle-class group. 


Adulthood has overtaken the union move- 
ment. Long-term contracts, conservatism, 
bureaucratization, lethargy, and 
and yearning for, business practices slow 
down the organization of the unorganized 
and create a different set of relationships 
between union and member—more akin to 
that existing entrepreneur and 
stockholder. 


What are the problems and challenges 
facing the union movement in the next de- 
cade, as a result of the conflicting variables 


aping of, 


between 


suggested above? 


Labor’s philosophy.—Its greatest problem 
stems from the fact that 
the usefulness of its traditional protest role. 


it needs to assess 


In our present economic and social environ- 
ment, such a function may no longer serve 
as its major purpose. For roughly 150 years, 
the objectives of the union movement were 
aimed at overcoming the inequities and in- 
qualities to which the workingman was ex- 
Protest, opposition, reform constituted 
The union movement 


posed 
its raison d’étre 
forced to accent this role; it was insecure, 
and fighting every 


was 


never sure of acceptance, 
inch of the the defensive against 
both judicial and legislative activities 


Way on 


Under these circumstances it did not need 
a philosophy. It was pragmatic, living for 
the moment, anti-intellectual; it has prided 
itself on this. It did not think in terms of 
long-range plans, since it was not sure it 
would be able to maintain continuity of 
membership or existence. 





% Many union peopie will deny this observa- 


tion and will point to the millions remaining 
to be organized and particularly to the hostile 
South, which is fighting the penetration of 
unions These reservations, certainly valid, 
may be accepted without seriousiy affecting the 
soundness of my observation 

% Not many labor leaders have opted for a 
labor party. Could it be that they were aware 
that no philosophical basis had been established 
which would provide a distinctive program and 
concepts for such a party? 

™ Professor Lloyd Fisher describes the gen- 
eral change that has taken place: ‘‘Arising out 
of deeply felt grievances and propelled by a 
widespread sense of injustice and insecurity, the 
original organizing impulse of most unions was 
one of protest. But as the union redresses in- 
justice, improves wages, grows in its control 
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Now, with the union as one of the coun- 
try’s fully accepted institutions,” the ques- 
tion arises whether it should not take a 
careful look at its function, perhaps even 
develop a philosophy.” Can it continue to 
exist, gain new membership and wield in- 
fluence merely by representing the “underdog” ? 
This posture had value and served its pur- 
pose under a given set of circumstances. In 
an affluent society, with middle-class stand- 
ards, attitudes and values, with 18 million 
affiliated union members—perhaps our larg- 
est institution—organized labor’s role as 
representative of a minority, pressure group 
may no longer have the same validity. 

While rethinking the question of its func- 
tion, organized labor may, at the same time, 
have to resolve another paradox: In the 
process of acquiring all the characteristics 
of a business,“ what happens to its ethical 
and spiritual underpinnings which, no mat- 
ter how dim or muted they became at times, 
contribution in a 


represented a distinctive 


materialistically minded society? 


Organizing.—Labor faces a challenge in 
organizing white-collar groups. While manual 
and-production jobs are decreasing, white- 
collar jobs as a percentage of the labor force 
have increased. This, of course, is not news 
However, there are few 
d the 


them 


to organized labor 
that 


tactics 


have chang 
organizing had 
effectively in the last 25 years in the mass- 
Coupled with the dif- 

white-collar workers 
units 


indications unions 


which served 
production industries 
ficulty of reaching many 


because they are employed in small 
and also the traditional management orien 
these employees, the unions are 
that they 


to approach 


tation of 


faced with the fact 
not discovered how 


this group psychologically 


Public relations.—Unions have a tremen- 
dous problem in selling themselves continu 
ously to the public. They have real work to 
do in answering these questions 


of job opportunities, and generally develops an 
area of sovereignty which is the fundamental 
quest of the movement in America, its original 
motivations are frequently attentuated, its broad 
objectives narrowed, its passion for social justice 
calmed. The union acquired valuable contracts 
treasuries, an apparatus, an officialdom. It has 
its own laws in the form of a constitution, a 
grant of territory from its central body, its 
internal courts, its legislative and executive 
functions. From management, an area of eco 
nomic control has been wrested In short, it 
has been transferred from a protest organiza 
tion to a business organization enjoying a 
substantial degree of political and economic 
autonomy and with resources and enterprises 
of its own."’ (The Price of Union Responsibility 
(University of California Reprint No. 10, 1948, 
pp. 1-2)). 
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(1) How widespread is corruption, rack 
eteering, and unethical conduct among unions? 
(2) What protections are being provided 
for union members from the imposition of 
arbitrary discipline by their unions? (3) 
Are unions still voluntary 
(4) Are unions getting too big? Are they 
What are the effects of 
increases on prices? (6) 
labor it 


associations ? 


monopolies ? (5) 
continuous wage 
What are the aims of 
increasing its political activities? (7) Are 
own concept of the 


organized 


unions developing their 
“organization man”? 


It is in the framework of a changing 


environment in which the institution of 
unionism operates that unions will have to 
resolve their greatest challenges: developing 
a long-range philosophy, organizing the white 
collar groups, winning the continuous battle 
of public relations, and determining the bal 
will make in meet- 


ing the spiritual and material needs of their 


anced contribution they 


members and the society in which they play 


[The End] 


such an important part 





THE ROLE OF 


LEGISLATION IN INTERNAL UNION AFFAIRS— 


Continued from page 164 





than frontier justice, such as barring those 
from holding union 
belief that this will 


crime 
naive 


convicted of a 
with the 
eliminate the outlaws.” 


office, 


the problem is not that 
between proper and im 
y to define, 
bureaucratic 


Unfortunately, 
The 
conduct is not 
democracy from 
tralism to benevolent despotism. Evil men 
identified nor they be 
Legislation concerning 


simple. line 


proper easy and 


shades cen- 
easily can 
banished. 


are not 
readily 
internal union affairs reaches into the very 
center of complex social, political and eco- 
nomic institutions, and unions vary in func- 
tions, traditions and structures. The problem 
of designing legislation is inescapably com 
plex, and constructive solutions are not 
likely to be found in magic formulae. 

The very nature of the well as 
the character of the problem, makes it al 
that legislation must 
be imperfect and incomplete. The 
not eliminate all corruption and 
it can only 

help to 


steps are 


law, as 


most inevitable any 
law can 
undemo 


take 


solve 


cratic practices in unions; 
forward will 
present problems. Those 
shortened by the 


steps which 
slowed 
gain the 
itself to 


and need to 


willingness of the labor movement 


accept the legal controls The goals of 


legislation must, therefore, be limited—we 


cannot reach heaven in a single bound 
These limitations and imperfections, how 
ever, do not effort folly. Con 
structive steps, though small, can be taken 
to help fill 
and nourish in the law the 
those principles from 


quate body of law can grow 


prove all 


immediate needs and also to 


seeds of 


plant 


which a more ade 


% This provision is matched by the crude and 
childish sanction of the Administration bill 
which would punish unions which violated the 
statute by depriving them of any right to 
recognition as a bargaining representive and 
any right to exemption from taxes under Sec 
501 of the Internal Revenue Code Such out- 
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Running through the whol pre blem of 
proposal 


determi 


designing or evaluating specific 
is the pervasive consideration of 
ing the relative roles to be played by th 
unions and by the 
the federal 
by administrative 


law, by the states and by 


government, by the 
agencies 


ment of roles is fundamental, f 


the very heart of our democr: 


The values at stake are the pro 
vital and 


responsible pluralism 


preservation of the federal sys 


recognition of those values and 
them 


the spe cific steps to be take 


herence to will affect, 1 


Chese values, how 
between p 


t 


and we cannot simply choos« 


alternatives The solution must inevitably 


be a mixture ot piecemeal combinatio1 


Our central problem is, so far ; yssibl 
to discover and develop way ic] 
roles can be intersupp: 

should not 


regulation, but rather 


exclude ni 


Federal legislation shoul 

destroy state law, 

co-ordinate it 

be designed to 

and not oust 

to individual 
Legislation 

nay lack neatness 

look like 


Our 


It may 


I torm 


[The End] 


edieval, but visits the sins 
whon 


lawry is not only n 
of the officers on the union 
the law seeks to protect Furthermore no 
one has bothered to explain what the practical 


exemp 


members 


or legal consequences of removing tax 


tion might be 








What's So Odd About 


Believing that it is high time decent businessmen and union 
executives move to combat the false impression people have 
about their activities, Mr. Englander makes just such a move 
as he recounts his own experiences of honest dealings with 
union leaders. He is president of Group Optical Consultants, 
Inc., and executive director of Union Optical Plan. This ar- 
ticle is reprinted from the February, 1959 issue of the In- 
dustrial Bulletin of the New York State Department of Labor. 





“'M TIRED of headlines 

featuring corruption, and the assump- 
tion that such things are part of the 
normal course of events. I’m heartily sick 
of would-be businessmen who proclaim: 
“Everybody hand washes the 
other.” And I’m fed up with people who 
throw me a sly look and say: “You deal 
with union welfare funds? Boy, what a 
lush set-up!” 

Much hanky-panky than 
people think. The subject has been blown 
up way out of proportion. 


exposés and 


gives; one 


less goes on 


I’m a businessman who provides a serv- 
ice for union members. I know the situa- 
tion from both intimate of 
labor officials and as a successful business- 
man. I’ve never washed anyone’s hand or 
greased anyone’s palm, never given cases 
of liquor at Christmastime or any other 
time—and I make good money regardless. 
What’s more, I think I’m normal. I’m just 
typical of thousands of other executives. 

Not for a most of the 
stuff people say goes on in business or 
labor affairs true. I am very familiar with 
the people in both groups—and 
them have standards that rate high on any 
scale of Sure, there are always a 
few yeggs, and they’re the ones who make 
the headlines. But the rest—almost all— 
are just ordinary decent people trying to 
do their best. They are neither plaster 
saints nor scoundrels. They’re just people. 


What worries me, though, is that the 
public has been thoroughly convinced that 
shady manipulations are the order of the 
day. Even formerly idealistic youngsters 
are beginning to believe everyone has to be 
an “operator” in order to get along in this 
world. Such ideas, however based on exag- 
geration and misinformation, may initiate a 
nation-wide moral rot. 
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sides—as an 


minute is shady 


most of 


ethics. 


A man came to me for advice a few 
weeks ago—highly recommended as a de 
cent, kind human being. He wanted to 
know how to get unions to patronize his 
special kind of business. 

“How do you tactfully offer the custom 
ary kickback?” he asked. Automatically, he 
assumed this was the way of things. 

When 
it was all too clear he thought I was lying 
He couldn’t believe | 
business on the very same plane of morality 
that had guided him all his life until now 
He was ready to depart from those ethics; 


I tried to correct his impression, 


was successful in my 


hence, I must already have done so to have 
my way so well in the union “jungle.” 

He failed to appreciate that his hitherto- 
business was successful pre 
had 
standards—standards 
always been, the most 
earth, methods. 


prosperous 
adhered to ethical 
that and 

practical, down-to 


Like too 


other people, he had accepted a few 


cisely because he 


are, have 
business many 
news- 
paper stories as the norm. Those scandals 
make headlines, however, just becatise 
are news—that is, because they are different, 
The have 
nine out of ten 
who no 


they 


extraordinary, rare. 
little interest in the 
officials and businessmen 
would think of doing 
than you would of sticking up a bank 


newspapers 
union 
more 


anything crooked 


It’s high time decent businessmen and 


union executives moved to combat the false 
impression people have about their activi- 
ties. Not only is this harping on corrup- 
tion creating a warped picture of labor and 
influence the 


If everybody is sure 


business, it yet may basic 
mores of our society. 
everybody else “takes,” 
body will be taking. 

I have dealt with the 
than 450 union locals in seven states during 


my 14 that time 
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soon, maybe, every 


officials of 


more 


business years. In all 





Honesty? 
By BERNARD J. ENGLANDER 





I have heard only two kickback suggestions 
—hardly an average to dismay a deacon. 
The proof of the rarity of these offers lies 
in the pudding of my profit-and-loss state- 
Most of those unions have become 
accounts of mine. Who says everybody is 
dealing from the bottom of the deck? 

One of the offered me oc- 
curred about seven years ago. I was called 
unfamiliar local. He 
imme- 


ments: 


two “deals” 
by an officer of an 
asked if I could come to 
diately and bring along information on the 
cost of my service to a welfare fund. 


his office 


I met with him in his office early 
afternoon. He cold, businesslike 
very much to the point: “How 
program work, young man?” 


that 
and 
your 


was 
dk cS 


I took five minutes to explain our sched- 


ule of fees and our clerical system for 
union-paid programs. 
“And other 
“they pay cash?” 
I said they did. He hunched 
ders and spoke: “All right, tell 


we'll do—let’s add $5 onto the price, and 


your patients,” he asked; 


his shoul- 
you what 
you'll get a piece of the extra, too.” 


My 


a slight 


With 

said he appre ciated my 
but I was not to worry 
There were only two trustees of the fund— 
he and the employer—and they were in 
office for life. I nervously explained that 
I had never made any arrangements of this 
want to start 


embarrassment was obvious. 
smile, he 


sense of caution, 


sort and didn’t 

He wouldn’t believe me; he thought | 
was trying to bargain with him. He 
he would not take no for an answer; I 
to think it over and come see him on 
day. He he knew how to work 
things out; all, he was older 
wiser than I. 

Older he 


aimless 


said 
was 
Mon 
said these 
after and 
after a long 
wrangling on Monday, 
confessing, 
envy 


Was. However, 
period of 
he flabbergasted me finally by 
hesitatingly: “You know, | 
maybe your angle is better than mine.” 
As a matter 
my angle really is better than his. 
any question of morals, it pays off in dol- 
It’s a wonderfully pleasing 


you 


of cold business operation, 
Beyond 


lars and cents. 
thing to discover that, practically and real- 


Honesty 


istically, it pays to be honest in business— 
to give the best value at the best price; 
that all the schoolbook and Sunday-school 
the forum of 


business can be 


principles actually work in 
daily business; and that a 
successfully operated by observing the dic 
tates of an old business principle called the 
Golden Rule. 

take mort 
indulge it 


that the 


and you'll 
offet to 
you'll find 


Take a little today, 
tomorrow. Accept an 
unethical practices, and 
person making the offer assumes the qual 
ity of your product is low. If it were good, 
you could have afforded to be honest. Be 
you made one deal, you’ve made 
Did the 


wonders; was I cheated? 


sides, if 


others. others fare better, your 


coconspirator 


Thus, distrust and disruption are bo 


To go a step further, 
7 +} 


ot one’s business assoc lates, tht 


one has to face 
majority 
who don't 
who will drop you when 
of doing business 


kickbacks 


they le arn 


play around witl 


about 
your way Chey can get 


along without “personal fringe benefits” 


because, primarily, thei derives 


from quality, competency price 


Even the inbetweeners 
the 
high 
to be 


deep-gray areas, 
standards of 
angle of a squ 
they 


pertormance 
comforte 
tions 
when know thei 


kicking back to anyone 


I always remember 
a man said to be a gang 
the 
The officials of |} union 
Way, and 


one DI my 


payroll of 


In every 
them, 


terms 
with 
my agreement iI 
incident 
went smoothly 

day, Mr. X 
handled the cass 
finished, | asked f 
looked blankly at 1 
int 
bills. He 
and shook his head 


“N obodv’s gonna 


} 


ready 


to 


were 


One 
service | mys¢ 
all was 
Tee He 
reached 


roll o! 


his po ket at 


paid, 


never 

this man or hi 

(1) 1 laid 

for our relationship 
all times. (3) Everyone, 


being part of a 


In other words, 
when its standards 


of all That 


respec I 





In recent months, the practical value of 
honesty in business has produced a vivid 
illustration. The comparatively few corrupt 
unions that do exist have been forced to 
clean house. (Insiders know that a re- 
markable done.) In conse- 
quence, my offered more 
union handle all 
at once. 


being 
has 


job is 
firm 
business than it 


been 
new can 

This situation occurs more often than one 
might think. Although most people may be 
somewhat indifferent or inarticulate about 
their satisfaction with a product or service, 
an extremely pleased customer is going to 
rave—and the raves have more money- 
making potential than any amount of moral 
A meticulous and warmly 
attention to 
part of ethical 


corner-cutting. 
standard of 
much a 


courteous each 
customer is as 
standards as honesty. 


I'll not 


woman who 


demanding 
about a 
year ago. this 
gray-haired female harassed a member of 
my staff to distraction. Instead of snapping 
at her, he followed office instructions and 
said pleasantly: “Madam, | Mr. J 
of our staff can answer your questions more 


forget one 


our 


soon 
came to offices 


Finicky in the extreme, 


believe 
exactly than I.” 
Another 
Before his 


called to serve 


patience, 


man was over 
Was ex- 
made her and left 


time to us had been 


too, 


decision 


her. 
hausted, she 
satisfied. The cost in 


Gerald C. Stromberg, 


and 


supervisor of 
analysis, and Ogle F. 
Bailey, research analyst, Alaska Em- 
ployment Security Commission, in Janu- 
ary, 1959 Labor Market and Employment 
Security (United. States Department of 
Labor), report on the employment trends 
and outlook in Alaska. 


research 


The federal, state and local governments 
are indicated to be the largest employer 
in Alaska. However, it is pointed out 
that the trend in 
employment upward. 
annual average of employment by 


long-range 
been 


private 
The 
pri- 

from about 
30,000 in 


has 


has increased 


1940 to 


vate entities 
11,000 jobs in 
1957. 


about 


changes in 
shows a drop 


An account of the basic 
the employment pattern 
of employment in the mining industry; 
an increase in the wholesale and retail 
trade to a point where it now provides 


the highest number of year-round jobs 





greater than the profit we made. But we 
have found that it pays to be painstaking 
about the occasional problem customer. 


was called by the 
Midwest 
chient 


later I 
president of a 
union a 


A few weeks 
newly 
union. | made his 
Then he told me that he’d gotten in touch 
with me because a good many people had 
recommended my firm—however, the most 
convincing supporter of all, he said, 
his wife, an extremely finicky woman! 


elected 


soon 


Was 


You never know. 

Identical principles apply to the employer- 
employee relationship. Keeping the lid tight 
on employee salaries only means that they 
will keep the lid tight on any extra effort 
beyond routine. No demand of 
his employees what they demand of 
themselves—provided they wish to help an 
appreciative boss. A tight lid 
few dollars next payday but it loses a great 
in the long run of an expanding 


boss 


can 
can 
may Save a 
deal more 


Employees should share in the 
spirit of 


economy. 
profits of a business not in a 
largesse, but because it is a sensible, hard- 
headed business deal. 

The real truth is that honesty and kindli- 
the y 


one 


ness and good business not only mix 
thing. If 
need 


and the 
will be no 


one same 
that, 


slumming. 


are all 
kn ws 


t gO 


there 


[The End] 


Besides, you'll sleep well. 


EMPLOYMENT REPORT FOR ALASKA 


of any private industry segment in 
Alaska; a marked increase in the serv- 
ice industry; a drop in factory employ 
ment, caused by reduced salmon canning, 
in spite of an increase in the lumbering 
and rapid 


industry 


and wood products industries; 
growth in the 
Nevertheless, 

dition causes its 


transportation 
climatic 
to be 
weighted in seasonal industries, particu 
larly during the winter months, unem 
Alaska. 

“Almost everyone 
future.” 


because its con 


economy heavily 


ployment remains high in 

The report concludes: 
agrees that Alaska 
The prediction is based on the fact that 
Alaska’s natural of oil, 
iron, tin and remained 
virtually 
addition, Alaska already is great in gold 


has a great 


resources coal, 
forests have 
untapped for centuries. In 
mining and salmon canning, while recrea 
tion has become one of the state’s fastest 
The main hindrance 
to Alaska’s future is her comparatively 


growing industries. 


isolated ge graphic location. 
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Arbitration 





Developments 








Management Right to Contract Out 
Subject to Bargaining Agreement 


In two recent arbitration decisions, Pro 
fessor Joseph M. Klamon applied the “uni- 
versally accepted principle” that “a company 
may contract out, subject to the terms of 
the contract, unless it has clearly stated or 
clearly implied, that it will not do so.” In 
one decision the company’s right to contract 
out was recognized; in the other decision 
the arbitrator found that management had 
contracted away this right. 


The arbitrator indicated that the 
for the principle is that any company which 
collective agreement 
with a labor organization retains those in 


basis 


makes a bargaining 
herent managerial rights which it does not 
give up. The arbitrator further 
that the right to subcontract 
inherent managerial 


expressly 
pointed out 
is such an function, 
which management retains until it has ex 


pressly relinquished it. 


dispute—between a mining 
United Mine Workers of 


America—the grievance expressed was that 


In the first 
company and the 


three mine workers had received a reduction 
in pay as an effect of their removal from 
positions which the company had eliminated 
by its use of the lessor’s employees to work 


the leased equipment 


The union admitted that the contract did 
employees from 


property 


contractors’ 
mine 


not exclude 
coming onto the owner's 
and replacing regularly assigned employees. 
However, the union contended that the con 
tract set out the disputed occupation and 
payroll rate classifications 


that at no time the contract 


It was argued 
nego 

that 
the rates or qualifications for the aggrieved 


during 


tiations had the company mentioned 


operators would be subject to anyone othet 
than themselves. 


Arbitration 


recognized that th inion 


bargai ing ior 


The company 
was the sole collective 
all the “mill, mine and surface employees.” 
that the 


union set out the 


It was agreed contract with the 
occupation and payroll 
How 


rate classifications now in dispute 


ever, the mmpany pointed out that 
of the 


agreement 


leased machinery was subject t 


] 


with the lessor that gave 


lessor the right to pass qualifica 
I | 
mploye 


It w 
t Ws 


employees bidding for, 


tions of any 
the equipment 


job of operator wert 
ment and job conditi 
mitted that its member 
agreement but urg« 
sd notincatio 
heard 
subject to approval ‘ 
d. ther 


remember! 


“ignore the 
bers had never 
mine company an 

could 


as the 
mere execution 
agreement, which 
the sole bargaining 
ht to contract to 
work done by any 
ing unit.” The con 
to numerous court and arl 
to uphold its position 


de cision, Pre 


contra 
‘Unle SS 


terms has expressly 


subcontract, 


this right as % 


ment prerogative 


ferring to another 
that “the arbitrator 








. . « @s with the hiring hall prob- 
lem and the problem of bargaining 
on a multi-employer basis, the prob- 
lem of the scope of lockouts will 
never be fully resolved by a single 
decision, even by a pronouncement 
from the highest court in the land. 
—From an address by Jerome D. 
Fenton, General Counsel of the 
National Labor Relations Board. 





succinctly in this fashion: ‘The contracting 
out work, if done pursuant to a good faith 
business decision (in the absence of specific 
language or prohibition) does not violate 
the recognition clause Certainly, 
such a clause binds the employer to recog- 
nize the Union as the bargaining agent for 
those employees whom he hires to produce 
the goods or services in which he deals. 
However, it does not by any means bind 
him to continue unchanged his mode of 
doing business, nor does it automatically 
bar him from introducing new machines, 
procedures, techniques, or 
tracting out, provided the 
good faith business decision.” 


new new con- 


decisic m is a 


Professor Klamon concluded: “Since the 


Company did not in any way give up its 
right to contract out, that is to subcontrsct, 
and since the record clearly shows that this 
was a business decision which the Company 


arrived at in perfect good faith, we have 


no alternative but to deny the three subject 
grievances i 

Two Klamon 
was called in to arbitrate a dispute between 
a packing company and the Amalgamated 
Meat Cutters and Butcher Workmen of 
North America. The arbitrator here found 
that a subcontract agreement “clearly 
[violated] a previous contractual agreement 
with the union.” 


months later, Professor 


The union opposed the company’s refusal 
to recognize its jurisdiction over the janitor 
service to be performed in the office prem- 
ises to which the company had moved its 
main office and a subsequent contract with 
a janitor maintenance company. 


The company contended that “it is defi- 
nitely a right of management, when the 
main office is moved to a location, to con- 
tract for work done in the new location 
in a°’manner which is most economical and 
which is most beneficial! to the interests of 
the company.” 
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The collective bargaining agreement stated: 
“The Employer agrees that all employees 
working in the plant who are in the Col- 
lective Bargaining Unit must be members 
of the [union].” The company took 
the position that the words “in the plant” 
meant just that and “that the office is not 
a part of this meaning The com- 
pany claimed that its with the 
maintenance company was outside the juris- 
diction of the union, but it was within its 


contract 


own “right to manage.” 

The union’s position was based on the 
facts that it had retained jurisdiction over 
the company’s employees in previous de 
and that 
as miscellaneous plant employees i 


centralizing moves 
listed 
the union wage book. 
that performed the 
work of all office-cleaning, it had jurisdic 
tion of cleaning offices in the new building, 


janitors were 


The union contended 


since its janitors had 


and the company’s subsequent contract with 
the cleaning company was illegal. 

The arbitrator found that the “term 
‘plant’ as used in the contract [had] 
clearly been interpreted by both parties to 
cover all departments and facilities, includ 
As a result of his fact 
sustained the 


ing the main office.” 
finding and 
grievance of the union and 

work in the new 


reasoning, he 
ordered the 
office-cleaning main office 
to be done by union janitors 

Klamon said 
“In a number of cases [I have] held 
that a company may contract out, subject to 
the terms of the contract, unless it has 
clearly stated or clearly implied, that it will 


In his decision, Professor 


not do so. . . . In a recent case ‘ 
[the above-discussed mining company deci 
sion], the Company leased machinery and 
insisted that its own personnel 
operate these machines. Absent a provision 
in the contract which prevented the above 


sub-contract, the position of the Company 


the lessor 


was sustained and the demand of the Union 
that its own personnel operate the equip 
In this case, however, in 
facilities the 


ment was denied. 
many departments, plants, or 
Company has set the pattern, and accepted 
the Union that its 
rather janitors members 
Union, perform this work 


janitors, or 
of the 
since the 


demand 
who are 
must 
work was put into the collective bargaining 
unit by the parties themselves as evidenced 
by the working and 
which lists the job classifications and ap 
plicable wage The Company does 
not even contend that it could contract out 
work that is within the bargaining unit if 
the main office was not moved. The 
contract covers job classifications between 
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the parties and is not controlied by location. 
It is difficult to see how we could sustain 
the position of the Company in this case 
where the movement of the main office is 
within an area of no more than two city 
blocks in the face of the practice of allow- 
ing the present Union contract to cover 
such work in other departments, plants or 
facilities that are located many miles away. 

It is clear, however, that the Com- 
pany acted in perfect good faith and as a 
result of usual and commendable business 
reasons in an effort to operate efficiently.” 


UAW’'s Public Review Board Reports 


Twenty-four cases, dealing with 70 par- 
ties, were presented before the public re- 
view board of the UAW during the first 
18 months of its existence. In its first 
report, which covers the period between 
April, 1957, and September, 1958, the board 
reported that 16 cases, summaries of which 
dis- 


follow, were decided; five cases were 


missed for jurisdictional reasons or aban- 


donment by the appellants; and three cases 
were pending. 

appeared 
from de 


Thirteen of the which 
before the board 
cisions of the international executive board 
and involved alleged violation of the ap 
pellant’s rights as a member of the union 
In the other 11 the board dealt 
with ethical-practice submitted to 
inter- 


cases 


were appeals 


instances, 
matters 
it, in the absence of appeal, by the 
national executive board. 

Cases Nos. 1-10 were referred to the public 
review board by the international executive 
board. They concerned union officials called 
to testify in 1957 before the Senate Internal 
Security Subcommittee about alleged Com 
munist membership, association and activity 
Cases Nos. 1 


who 


-5 involved local union officials 
Fifth 

certain 
international rep- 


relied on the Amendment in 


refusing to questions In 


Nos 


resentatives were being judged for refusing 


answer 
Cases 6-10, certain 
certain questions concerning al 
leged associations in reliance on the 
First All ten of these officials 
underwent union inquiries as to their quali- 
fications to continue in union office 
the international constitution and AFL-C1O 
Ethical Code III, and in eacl 
instance the were held not to be 
disqualified. The public review board found 
no basis in the records presented to it tor 


to answer! 
past 
Amendment. 


under 


Practice 
officials 


disturbing the results reached by the union 


tribunals. 
Case No 
Nos. 1-5, but was presented to the public 


11 was closely related to Cases 


Arbitration 


review board subsequent to the others. 
Here, as in the other cases, the local union 
had heard the matter found no dis- 


qualification The board 


and 
review again al 
firmed the decision 

Case No. 14 involved the 
indefinite suspension from membership of 
the two appellants for 
court because of an alleged libel committed 


propriety of the 


resort to a civil 


against another member of the 


union 


them by 
during the course of an 
campaign in a local. The 
presented to the public review board was 
whether the board 
had properly applied the section of the inter 
constitution of the UAW, 
“In no case shall a membet 


election 
precise question 


international executive 


national which 
provides 
appeal to a Civil Court for redress until 
has exhausted his or its 

the laws of the International 
Any violation of this section shi 


rights of 


inde 


to! summary suspension 


by a two-thirds vote of 


Executive Board 
The public review board revet 


cision of the International 


Execut 
and ordered the reinstatement 
lants to membership. In s 
board noted that there vel 


actually involved in the circumstances « 
ase or th al of ti ager ' d 


(1) his 


o seek compensatior 


for anv wrong committed 
violation of the laws 


ight as a member 
to have another l 


through 


Union tribunal 
Union law.” 


was the board’s 
that every membx 


o seek redress tI 


gs committed 
qualifed in the man 
the International 
without deciding 


be done =< 


appt at” 
board ad 





tution was very different from the remedy 
sought in the civil court. 

The next case before the public review 
board, Case No. 15, was the appeal of a 
local from a international 
executive board directing it to pay to one 
of its members the wages she had lost as 
a result of her discharge by the company 
whose employees the local represented. The 
basis for the award was a finding that the 
discharge was substantially prompted by 
the local as a result of complaints made 
against this union member by some of her 
fellow workers, and that in connection with 
these complaints she was not afforded the 
protection of a trial, to which she was en- 
titled under the UAW constitution. The 
board affirmed the decision of the inter- 
national executive board on the ground that 
the member had been denied her right to trial 


The next decision issued by the public 
review board—Case No, 12—involved an 
appeal, by ten ex-officers of a local, of their 


decision of the 


suspension from office and the imposition 
of an administratorship and of their sus 
pension from union membership for three 
years. The administratorship had been im- 


and the had been sus 


pended from local office by reason of their 


posed appellants 


refusal to abide by a mandate of ‘the inter- 


national executive board. Suspension from 
membership had resulted from their seek- 
ing to enjoin in a civil court the allegedly 
wrongful interference of the international 
in local affairs. 

On appeal to the public review board, the 
appellants contended that the international 
executive board had been improperly con- 
stituted on the occasion of the hearing dur- 
ing which the appellants had been suspended 
from office and the administratorship im- 
posed; that they had not received adequate 
notice with respect to the hearings; 
that they had not been given a fair hearing 
and, on the merits, the action was improper. 


and 


The decision of the international execu 
tive board was affirmed by a four-man ma- 
jority of the panel of five who decided the 
in the board’s only split 


case, decision to 


the date of the report. 


The majority answered the first conten- 
tion of the appellants by pointing out that 
although a two-thirds vote of the entiré 
executive board after 
by the UAW constitution in order to sus 
pend local officers and impose an adminis 
tratorship and only nine of the 25 members 
of the international executive had 
been present for the hearing, sufficient proxies 


a hearing 1s required 


bc ard 


make up 


had been possessed by the nine to { 























“Go tell the personnel department if they hire 
any more lumberjacks, don’t send them in here!” 
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the necessary two thirds. The board found 
no basis in fact for the appellants’ other 
contentions. 


As for the contention that 
their suspension from membership was in 
valid they afforded a 
hearing, the majority accepted the interna- 
tional’s contention that the provision in the 
UAW constitution for summary judgment 
“has never and should not now, be con 
strued as requiring a hearing.” 

The member 
justness “in a substantive sense” of the con- 
clusion reached by the majority, but premised 


appellants’ 


because were not 


dissenting conceded the 


his conclusion on the grounds that a quorum 
did not in fact exist, that voting by 
should not be permitted in a quasi-judicial 
hearing and that the appellants were en- 
titled to a hearing with proper notice prior 


proxy 


to their summary suspension. 


Case No. 17 involved an election dispute 
The decision of the local election 
validity of the 
election was appealed to the international 
board. The appellants 
certain irregularities and a grave possibility 


in a local 
committee sustaining the 


executive alleged 


of fraud. The international executive board 
decided in favor of the appellants, set aside 
the election and ordered a repeat election 
with the UAW constitution, 
the appellees, asa condition precedent to 


In accordance 


their right of appeal to the public review 
board, had to await the results of the repeat 
election. their defeat the 
appeal was processed by the international 
executive board to the public review board 


Subsequent to 


The appellants before the public review 
board before the 
executive board) contended that the inter 


(appellees international 
national executive board appeal committee 
that it 
instead of 


was “illegally constituted” in was 


two three 
UAW 


The public review 


comprised of only 


members, as_ the Constitution re 


quires. board reversed 


the decision of the international executive 


board for failure to adhere to the union 


constitution, and ordered the appellants re 
turned to office. In so ruling, the board 


stated that the UAW 


about as clear as language could make it in 


Constitution “was 


specifying that an Appeal Committee heat 


ing a case for the International Executive 


Board was to be comprised of three mem 


bers of that body.” 
The board concluded 
‘As for the 
think the 
waiver or otherwise, to give 


claim of waiver, we do not 


appellants had the power, by 


to the two-man 


Arbitration 


committee authority and jurisdiction not so 
granted by the Constitution.” 

Case No. 20 was a companion case to 
Case No. 17. It involved the 
larity of the appeal committee of the inter 


Same irregu 


board. The 
board 


national executive decision of 


the international executive was set 


aside here also 


Three Arbitration Decisions 
from New York 


Employee cannot compel union to arbi- 
trate—The New York Supreme Court, i 
Wright v. Ruppert, 36 LABor Cases ¥ 65,195, 
denied the motion of an employee to compel 
his union to arbitrate his alleged wrongful 


discharge The court found that undet 


the agreement between the union and the 


employer, the right to demand arbitration 
union” 


personal right of the employee 


for wrongful discharge is that of the 
and not the 

It was concluded: “Since the union takes 
that the 


justified, [the employee] has no rights 


the position discharge was 
in law or in equity in the 
showing of bad faith on the par I ( 


union.” 


Agreement to arbitrate binds union mem- 


ber. The New York Supreme ‘ ‘ 
that when a worker joined a unio1 e he 
came bound by the collective bargal 

agreement between the union and the en 
ployer providing for arbitration of disputes 


Therefore, the question of whether the 
worker’s subsequent discharge wa 


ful was subject t rbitratio1 Consequent 
the suit in which the worker sought t ‘ 
cover damages fot rongtul discharge is 
stayed pending arbitratior Gaspar 
Tepper and Son. Inc., 36 LABor CAseEs § 65,128 


Confirmation of partial award refused. 


An arbitration award that was stated t be 
partial in nature and without pre) 
further proceedings by the lI nm 3 the! 
violations committed by the employer 
ing the same period was refused confir 
tion by the New y rk Supreme C« rt r 
award held that a clothing mat acturet 
had violated a union contract by ca 
garments to be manufactured by other thar 
registered union contractors. Howevet ince 
the limitation was in the award itsel 
could not be considered a final award 
the matter submitted for arbitration and 
1 this reas« 1, it < ld 1 t be confirmed 
Rosenblum v. Burton Manufacturing Con 
pany, 36 Lapor Cases § 65,134 
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Workers Not Compensated 
for Time Spent Cleaning Machines 


In Mitchell v. Tampa Cigar Company, 36 
Lapor Cases {65,198 (DC Fla.), the court 
held that the Secretary of Labor was en- 
titled to judgment as a result of the defend- 
ant’s failure to compensate certain employees 
for time spent in cleaning cigar manufactur- 
ing machines and consequent violations of 
Sections 6 and 7 of the Fair Labor Stand- 
Act. Prior to the action each of the 
employees filed with the Secretary and 
requested him to bring this action. 


ards 


Subsequent to filing with plaintiff the 
written request to bring this action but 
prior to the trial of this case, one of the 
employees died. The court found that this 
action was brought by the plaintiff in his 
official capacity for the benefit of the United 
States and under the express provisions of 
a statute. Therefore, because this was a 
suit by the United States, the death of the 
employee did not abate any part of the 
action. 


The Secretary alleged that the employees 
were engaged in the operation of machines 
used in the manufacture of cigars. Each 
employee customarily cleaned his machine 
twice during each shift. The first cleaning 
was performed during the lunch period and 
the second cleaning took place after the 
end of the shift. The time spent by the 
employees in cleaning the machines was not 
shown in the defendant’s 
number of hours recorded as worked, and 
the defendant failed to compensate the 
employees for their extra time. 


records in the 


The court found the allegations of the 
plaintiff to be founded in fact. 

The court concluded that the activities 
of the employees in cleaning the machines 


during the lunch and after-work 
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periods 


were an “integral and indispensable part 
of the principal activities for which they 
were employed and time spent in such 
activities is compensable under the 
[FLSA].” The court accordingly awarded 
damages for the uncompensated work. 


Government's Claim of Privilege 
Bars Employer's Access to Files 


Che claim of privilege by the Department 
of Labor was given effect by a federal dis 
trict court last month in Mitchell v. Strauss, 
36 Lapor Cases § 65,207, an injunction suit 
prosecuted by the Department to prevent 
further violations of the Fair Labor Stand 


ards Act. The government’s claim had 
previously been denied by federal district 
courts in three recent decisions (36 LABOR 


Cases ¥ 50,146). 


The Department’s objections to the em- 
ployer’s motion for production of certain 
documents in possession of the Department 
of Labor was based on the ground that the 
defendants had failed to show 
for production. 


“good cause” 


In its decision the court found that the 
defendants had not shown good cause for 
the production of the documents sought. 
The court pointed out that the Supreme 
Court of the United States had “definitely 
established the principle that where a formal 
claim of privilege is lodged with the court, 
must of 


e 


the court balance the 


the claim of privilege against the need of t 


seriousness 
' 
moving party for production of the documents 
sought to have produced.” 

The court distinguished one of the three 
Mitchell v. Bass, 34 Lapor 


which did not allow the 


earlier cases, 


{ 71,318, 


government’s claim of privilege by finding 


CASES 


that there the defendants satisfied the court 
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that 
obtain the 


they had made bona fide efforts to 
desired information by other 
means and had made a strong showing to 
the court of the existence of real necessity 


FLSA Fishing and Seafood 
Exemptions Interpreted 

1959, a general statement 
to construe and interpret, for enforcement 
purposes, the fishing and exemp- 
tions contained in the Fair Labor Standards 


On February 5, 
seafood 


Act of 1938, as amended, was signed by the 
Wage and Hour Administrator. The state- 
ment was published in the Federal Register 
for February 11, 1959. 

The introductory statement makes avail- 
able in one place the general interpretations 
of the Department of Labor pertaining to 
the exemptions provided in Section 13(a)(5) 
and 13(b)(4) of the FLSA, as amended. It is 
the intention of the Department that the 
positions it states will serve as “a practical 
guide to employers and employees as to 


how the office representing the public in- 
terest in its enforcement will seek to apply 
it.” The interpretations are constructions 
of the law which the Secretary of Labor 
and the Wage and Hour Administrator 


believe to be correct. 

The interpretations of the De 
partment of Labor are as follows 

“The Labor Act applies 


to employees engaged in interstate or for 


yene ral 


Fair Standards 


eign commerce or in the production of 


goods for such commerce, including any 


closely related process or occupation di 
rectly essential to such production It 
requires the payment to these covered 


] 
l 


employees of a prescribed minimum hourly 
wage rate, and overtime compensation ot 
not less than one and one-half times the 


all hours 


wo! kweek, 


employees’ regular rates of pay 101 
f 40 in a 
exempt 


worked in 


excess 


unless such employees are from 


one or both of these requirements by virtue 
provision of the Act such 
5 13(b)(4) 


13(a)(5) o1 


ot some specihc¢ 


as section section 


“Neither the 
time provisions of the Act apply to employees 
13(a)(5) 
However, employees who come within the 
13(b)(4) must be paid the 
prescribed minimum wage but need not be 
paid the statutory 


minimum wage nor over 


who are exempt under section 


scope of section 


overtime compensation 


“Section 13(a)(5) applies to ‘any em- 


catching, taking, 


farming ot 


employed jin the 
harvesting, cultivating, or 
kind of fish, shellfish, 
seaweeds, or other aquatic forms of animal 


pl yee 
any 
crustacea, 


sponges, 


Wages .. . Hours 


and vegetable life, including the going to 
and returning from work and including em- 
ployment in the loading, 
packing of such products for shipment or in 
propagating, (othe 
ning), marketing, freezing, 
or distributing the 


unloading, orf 
processing than can 
curing, storing, 
above products or by 
products thereof’, 

13(b)( +) 
ployee employed in the canning of any kind 
of fish, shellfish, or other aquatic forms of 


“Section applies to ‘any em 


animal or vegetable life, or any byproduct 


thereof’.” 


Time Spent Transporting Equipment 
and Other Employees Compensable 

In D A We 
Mitchell, 36 Laspor Cases § 65,166, the United 
States Court of Appeals for the Tenth 
that an employer’s failure 


compensation to 


and S Oil Servicing 7 


decided 
additional 
who drove trucks which transported equip 


Circuit 
to pay empl yees 


ment and other employees to and from the 


place where work was performed was a vio 


lation of the Fair Labor Standards Act of 
1938, as amended 

rhe employer defended against the Secre 
tary of Labor’s charge by contending that 
the driving time was “preliminary” and 
“postliminary” riding or traveling to and 


from the actual place of work. He, theré 
under the provisions ol 
1947, the em 


pensation 1 


fore, claimed that 
the Portal-to-Portal Act of 

plovees were not entitled to cor 
to the 


traveling place of their principal work 


The court referred to Steime 








9 Lapor CASES 4 69,711. for a constructio1 
of the portal-to-portal provisions of th 
FLSA There the United States Si preme 
Court concluded that “activ es per med 
either betore or alter the regular vork 
shift, on or off the production line ur 
compensable under the portal-to-portal p 
visions of the Fair Labor Sta lards Ac 
those activities are an inte land indispe 
sable part of the princi activities 
which covered workmen are employed and 
not specifically excluded by Section 4(a)(1) 
fof the Portal-to-Portal Act of 1947] 

Che facts indicated that both the driver 
rT laren trucks carrying 1 its necessary tor 
thre empl yver's operations a d the drivers 
pickup trucks that did not necessar car! 
equipment necessary IO! thie em] ye! 
operations were the persons in issue 
lriving ot trucks as in addition to duties 
the employees pertormed at the site of the 


operation 
In applying the precedent 
United States Sup 











of this case, the court reasoned that “to fix 
a definite standard for determining 


activities of an employee, performed before 


what 


and after his hours of work, are an integral 
part of and indispensable to his principal 
activities [is, of course, difficult] 
It is true, the defendant, 
that driving a truck is a totally different 
type of activity that 
such driver-employee at the well site. 


as contended by 


performed by 
But 
employees who transport equipment with 


trom 


out which well servicing could not be done, 


are performmg an activity which ts so 


closely related to the work which they and 
the other employees perform, that it must 
be considered an integral and indispensable 


part of their principal activities.’ 


In referring to the drivers of the pickup 
trucks the that “it is 
clear from record that 


without 


court stated quite 


the they are als 


transporting equipment which the 
principal activities could not be performed 
While this equipment could be transported 
by other means, so long as the pickups are 
that the 


considered as 


used for purpose, drivers must be 


] 


pertorming services essential 


to the principal activity 


Che court suggested that if the trucks 


were used solely for 


ployees to and from their principal place 


of work, then the drivers would be con 
‘ i 1 ’ 4] 
avellineg vithnin 


Section 4 of the Act.” 


sidered to 


. : 
the exclusion of 


ICC Denies Train Workers Affected 
by Discontinuance of Service 
Commission, 


Interstate { ommerce 


in its consideration of Great Northern Rai 
way Company, ICC Finance Docket Ni 
20348, last month decided that in permitting 
a railroad to discontinue passenger service 


only, it had no authority t 


guarantee er 


nnancia!l losses re 


plovees against possibl 


sulting from layoffs, seniority demotions 


and possible moving expenses. In instances 


where a railroad will completely abandon 


service or completely close down a 
of track, the ICC can impose conditions 
protecting employees w » may be displa 


Ol dischar ged 


In the hearing it was found at the small 
number of employees to be directly ai 
fected by the lise ntinuance it service had 


semority rights and would probably 


high 


not be adversely iffected bi the liscc Nn 


tinuance Vhe ICC was of the opinion that 
because of the retirement r death of em 
plovees with greater seniority, it was con 


ceivable that the “bumping” process 


would 
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not come into play to affect less senior 


employ ees. 

The ICC agreed with the employees that, 
in determining whether or not the operation 
of a train is required by the public con 
venience and necessity, consideration should 
be given to the probable effect which such 
discontinuance will employees 


However, the commission 


have upon 


tound that “dis 


continuance of the subject train may ad- 


versely affect some of the carrier’s employees, 


but, giving weight to the other facts her: 


inbefore considered, we are of the opinion, 


and find, that the probable adverse effects 
upon the employees lo not afford suffticie nt 
grounds for making the findings which we 


are required to make before we 


continuance of the considered service.” 


Che ICC further dec ded that the pow 
it had to order a railroad to provide prote 
tive conditions for its employees in al 


donment proceedings, under Sections 
18-20) of the Interstate Commerce Act 





vy Sshig ese i 1 S 
n the ICC by Section 13a(1) é 
the present pt eed os W e be rey é 
Linde Se 18-20) t = P 
isac cliti t ibandor ent ita 
road secure i certif ite 
ence il | necess T { 4 Tt 
that e sha ive P ge 
Suc certincate as prayt I sé 
to issue it, and that nia itta t ( 
ss Ince t r it suc te 5 i 
col t s is dg M t 
ve 1enlce il 5S i ‘ 
Che commissiotr " 
trast, dec l3aa i a 
>4 t ‘ ‘ pe il . t ‘ 
the LDS€ { I i mat i 
Ce e aut t ; : 
| ‘ | s ire I te ‘ . 
ma acti ] : 5 
s are strict ‘ statute 
Phe IC chi Wi 
peratiol ntinued t il 
+ m ; end i ga i 
‘ mplet p stiga 
na t a es i 
1) i I W ¢ i i i 
‘ « it | T t ‘ i 
i l ‘ | T { t 
Y sit il | 2 
: m \ | ; 
I ‘ | pe if t ‘ 
Cad 1 Ss if met I T I 
conditions w uld operate i 4 limitatior 
expressly r implied uithorized | the 
provisions of the iW ‘ x Ss 
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Industrial Relations, 1946-1956 


A Decade of Industrial Reiations Research, 
1946-1956. Edited by Neil W. Chamberlain, 
Frank C. Pierson and Theresa Wolfson 
Harper and Brothers, 49 East 33rd Street, 
New York 16, New York. 1958. 205 pages 
$3.50. 

This 


from a 


two resulting 
Industrial 


volume 1S the first of 
initiated by the 
Relations Association to evaluate 
current literature of the field. It is edited 
by Neil W. Chamberlain, professor « 
nomics, Graduate School of Business, Columbia 
University; Frank ( 
economics, Swathmore College; 


survey 
Research 


r eco 


Pierson, professor ol 
and The resa 
Wolfson, professor of economics, Brooklyn 
College 

Seven authorities sort out and review the 
(1946-1956) 


bargaining, 


contributions of the past decade 
in SIX collective 
union government and leadership, wage dé 
benefit plans, the 
and the labor 


major areas 
termination, employee 
unionism, 


economic effects of 
The editors point out 


movement abroad 


that the “only basis for the selection of the 
six areas here surveyed is that a considet 
able amount of research has been done 1 
each. They have not been chosen for review 


because they are logically related, nor has 


any effort been made to achieve a symmetry 


of coverage.” 


Che authorities summarize the major con 
tributions in that subdivision for which they 
are responsible. Each contributor then offers 


suggestions as to research in 


likely to 


where future 


his area is prove most fruitful 


Joel Seidman, chatrman of social sciences 
in the College, University of Chicago, and 
Daisy L. Tagliacozzo, social science depart 
ment, Wright Junior College, Chicago, col 


“Union 
The 


written in 


laborated in surveving the section on 
Union Leadership.” 
literature 


Government and 


voluminous amount of 


Books . . . Articles 


this area and the varied frames of referencs 
brought to the 
different 


from 


study of trade unionism b 


students of disciples prevent the 


authors giving complete coverage to 
Instead they on a limited 


he area comment 


number of the more significant studies and 
which further researcl 


The 


history ~ 


point out areas in 


might be taken fruitfully specific topics 


covered are union union structure 


democracy, the political 


rights; and local unions 


and government; 


and civil 


and their members 


process, 


Bargaining” is surveyed by 


“Collective 
Joseph Shister, chairman, department of 


dustrial relations, University of Buffalo. His 


consideration is concentrated on studies ap 
pearing during the last decade. However 
wherevet relevant. earlier work is brought 
into play The subjects considered are the 
nature of collective bargaining, the extent 


, . 
and growth of collective bargaini 


unit, the 


gaining 


nonwage policies, the totalit i the uml 
management relationship and _ the | 
view 

\ critical summary of the theories t 
vage structure that have been developed 
since W orld W al I] Ss provi le l by Mel 1 
W. Reder, protessor of economics, Stat d 
University, in his topic of “Wage Determ 
nation in Theory and Practice.” The a 
count is a discussion of the relations 
between theory and fact rather than ‘ 
\ o said what.” rhe cl ipte is divide 
nt 1) wages and the Ne y « the hr 
i l 2) the competitive 1 tie sa | its 
critics 

Unions exe heir influe nt ma] 
ways throug! the regulat \ inct 1 
collective bargaining and through political 


action,” states George H Hildebrand, d 
rector, Institute of Industrial Relations, and 
1 economics, University of Cah 


Angeles, i! his survev of “The 


protessor 


! 
fornia, Los 





of this case, the court reasoned that “to fix 
a definite standard for determining what 
activities of an employee, performed before 
and after his hours of work, are an integral 
part of and indispensable to his principal 
activities . . . fis, of course, difficult]. 
It is true, as contended by the defendant, 
that driving a truck is a totally different 
type of activity that performed by 
such driver-employee at the well site. But 


from 


employees who transport equipment with- 
out which well servicing could not be done, 
are performing an activity which is so 
closely related to the work which they and 
the other employees perform, that it must 
be considered an integral and indispensable 
part of their principal activities.” 

In referring to the drivers of the pickup 
trucks the court that “it is quite 
clear from the record that 
transporting equipment without which the 


stated 
they are also 
principal activities could not be performed. 
While this equipment could be transported 
by other means, so long as the pickups are 
used for that purpose, the drivers must be 
considered as performing services essential 


to the principal activity.” 


The that if the 
were used solely for transportation of em- 
principal place 
would be 


court suggested trucks 
ployees to and from their 
then the 
“‘riding or travelling’ within 


Act.” 


of work, drivers con- 


sidered to be 


the exclusion of Section 4 of the 


ICC Denies Train Workers Affected 
by Discontinuance of Service 


The Interstate 
in its consideration of Great Northern Raii 
way Company, ICC Finance Docket No. 
20348, last month that in 
a railroad to discontinue passenger service 
only, it had no authority to guarantee em- 


Commerce Commission, 


decided permitting 


ployees against possible financial losses re- 


sulting from layoffs, seniority demotions 


and possible moving expenses. In instances 
where a railroad will completely abandon 
service or completely close down a section 

ICC can impose conditions 
protecting employees who may be displaced 


of track, the 


or discharged. 


In the hearing it was found that the small 
number of employees to be directly af- 
fected by the discontinuance of service had 
high rights and would 
not be adversely affected by the 
The ICC was of the opinion that 


the retirement or death of em- 


seniority probably 
discon 
tinuance. 
because of 
ployees with greater seniority, it was con- 


ceivable that the “bumping” process would 


198 





not come into play to affect less senior 


employees. 

The ICC agreed with the: employees that, 
in determining whether or not the operation 
train is the public con 


and necessity, consideration should 


of a required by 
venience 
be given to the probable effect which such 
will 
However, the commission 
subject train 


discontinuance have upon employees 


found that “dis 
continuance of the may ad 
versely affect some of the carrier’s employees, 
but, giving weight to the other facts here 
inbefore considered, we are or the 
and find, 


upon the employees 


opinion, 
that the probable adverse effects 
do not afford sufficient 


1 


grounds for making the findings which we 


are required to make before we may order 


continuance of the considered service.” 


The ICC further decided that the 
it had to order a railroad to provide protec 
tive conditions for its employees in aban 
under Sections 1 
Commerce Act, 


powell 


donment proceedings, 
(18-20) of the 
bore only slight resemblance to 
in the IC¢ l3a(1), 
the present proceedings were 

Under 


“as a condition to abandonment that a rail 


Interstate 
that vested 


by Sectior under whicl 


being held 


Section 1 (18-20) it is required 


road secure a certificate of public conver 


ience and necessity from this Commission 


that we shall have power to issue 


such certihcate as prayed for, or to refuse 


to issue it, and that we may attach t 


issuance of the certificate such terms and 


conditions as in our judgment the 


convenience and necessity may require 


The commission pointed out that, in cor 
trast, Section 13a authorizes a railroad, afte 
filling certain statutory requirements, t 


discontinue the operation of any train in 


the absence of affirmative action by the 


ICC. “The authority for such discontini 
ance flows directly from the statute and n 
from any action by us Che powers vested 


in us are strictly limited by statute 
The ICC “We 


operation continued, but not for more than 


concluded may order the 


4 months, pending an inyestigation; and 


upon completion of the investigation ws 


may order continuance or restoration of thi 
operation only if we find affirmatively that 


the operation of the train . :. See 


required by the public convenience and 
necessity and (2) will not unduly burden 
interstate commerce A requirement of 


continued operation in the absence of the 
carrier's agreement to employee-protective 
conditions would operate as a limitation, not 


expressly or impliedly authorized by the 
provisions of the law, upon the exercise of 


a privilege granted by the statute 
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Industrial Relations, 1946-1956 
d | De. ade 


1946-1956. Edited by 


»f Industrial Relations Research 


Neil W 


Chamberlain, 


Frank C. Pierson and Theresa Wolfson 
Harper and Brothers, 49 East 33rd Street 
New York 16, New York. 1958. 205 pages 
$3.50. 

This volume is the first of two resulting 
from a survey initiated by the Industrial 


Association to evaluate 
current literature of field. It is 
by Neil W. Chamberlain, professor of eco 


Business, Columbia 


Relations Research 


the edited 
nomics, Graduate School of 
Frank C 


Swathmoré 


tessor ol 


Pierson, pr¢ 
College > 


University; 


ae 
economics, and Theresa 


Wolfson, professor of economics, Brooklyn 
College 

Seven authorities sort out and review the 
contributions of the past decade (1946-1956) 
in six major areas—collective bargaining, 


union government and leadership, wage dé 


termination, employee benefit plans, 


economic effects of unionism, and the labor 
movement abroad The editors pomt out 
that the onlv basis for the selection of the 


six areas here surveyed is that a considet 


been done i 


tor 


able has 


eacl 


amount 


Chey have n osen review 


because they are logically related, nor has 


any effort been made to achieve a symmetry 


OT COVeTaRe 


The authorities summarize the major con 
tributions in that subdivision for which they 
are respot sible Each contributor then offers 
suggestions as to where future research in 
his area is likely to prove most fruitful 

Joel Seidman, chairman of social sciences 
in the College, University of Chicago, and 





Daisy L. Tagliacozzo, social science depart 


Wright 


laborated in 


ment, Junior College, Chicago, col 
section on “Union 


Phe 


ten in 


surveying the 


Government and U Leadership.” 


literature writ 


voluminous amount of 


Books . 


. Articles 





ried frames of reference 


the study of 


trade unionist ty 


different disciples prevent the 


trom giving complete coverage t 


he area. Instead they comment on a limited 


number of the m¢ gnihcant studies and 


re s 


point out areas in which further researcl 
might be taken fruitfully. The specific topics 
covered are union history: union structure 
and government; democracy, the politica 
process, and civil rights; and local unions 
and their members 

“Collective Bargaining” is irveyed by 
Joseph Shister, uirman, department of 
lustrial relations, University of Buffalo. H 
consideration is concentrated on studies a] 
pearing lt ne las le i¢ H e\ 
vnereve elevant earlier | | £ 

{ pla rt byects lered are 
nature f collec ve barga ng the extent 
and row I ¢ ective irga Da 
vain unit, the resol i 
I nwage policies the totalit 

inageme! relat ns i ( 
vieyv 

A critical s mat é é é 

iL ¢ structure tha ave eC le ve ( 
since World War II is 1 ided by Mel 


University, in | 
ition in The ind Practice.” 17 
int Sa 1ISCUSS I { S 
Ie veen theory a i athe 
said " e chapte é 
into (1) wages a ‘ ( c 
ind ») the compe ( the " 
crit 
Unions exe ( nfl eu i 
wavs: tl ug é egula ! 
collective bar i a i l $ ] t 
acti states (ie r H H el i I l 
e( Institute lustrial Re Ss, an 
pl tess t economics | niverstit Cali 
I i | s Angeles S ve Lhe 





Economic Effects of Unionism.” The topic 
is considered as the distributive impact of 
unionism, the inflationary impact of union- 
ism, the allocative impact of unionism and 
the impact of unionism upon economic 
institutions and growth. 

The area of “Employee Benefit Plans” is 
discussed by Robert Tilove, senior 
president, Pension Department, Martin E. 
Segal and Company, Inc, The section con- 
sists of a review of four areas of research 
in the field: health and welfare plans, pen- 
sion plans, government regulation of benefit 
plans and temporary disability benefit laws 

“The Abroad” is the 
final 
tributed by Adolf Sturmthal, professor of 
international studies, Roosevelt University. 
The chapter considers the following: coun 
try studies: the West, problem studies and 
comparative research, codetermination, work- 
nationali 


vice 


Labor Movement 


subdivision of the study and is con- 


ers’ participation in management, 
zation and industrial relations, wage structures, 
international strike experiences, collective 
bargaining—unions in the plant, manage- 
ment, the international labor movements, 
underdeveloped countries and the Far East, 
and theory of the labor movement. 


Labor Legislation in Wisconsin 

Wisconsin Labor Laws. Gordon M. Hafer- 
becker. The University of Wisconsin Press, 
430 Sterling Court, Madison 6, Wisconsin. 
1958. 211 pages. $4 

This book is a story of the development 
of labor legislation in Wisconsin from its 
earliest appearance soon after the Civil War 
to the present day. It deals principally with 
protective labor legislation, which regulates 
the contract of hire of the individual work- 
ers, but takes up Wisconsin’s labor 
relations legislation, which deals with organ- 
izations of employers and employees, and 
The author 
appraises this legislation, pointing out its 


also 


their relations with each other 


strong and weak points, and makes a num- 
ber of suggestions for its improvement. 
Wis- 


con- 


The author, dean of instruction at 
State College, Point, 
Wisconsin’s labor legislation up to 
mid-1957, including the laws passed by the 
1957 Wisconsin 


consin Stevens 


siders 
session of the Legislature 
and the actions which the special session 
dealing with unemployment 
passed in June, 1958. His stated purpose is 
“to bring up to date the history of Wis- 
consin labor laws, including important de- 
velopments since 1932 such as unemployment 


compensation 


compensation and labor relations legislation” 
by including “both the background of the 


200 





Spreading acceptance of responsi- 
bility among businessmen for ‘‘grow- 
ing a good executive crop"’ is the 
result of both necessity and vision. 
—Arthur M. Whitehill, Jr., in the 
December, 1958 Journal .f the 
Academy of Management. 





laws and the story of how they are admin 
istered.” 

In addition to 11 chapters of text, notes 
and an extensive index, the book includes 
tables to explain and supplement the ma 
terial. 

Wisconsin was chosen for this case study 
in state labor legislation because, in the 
author’s opinion, it provided “a good oppor 
tunity for such a study. It ranks tenth 
among the states in manufacturing. It has 
a fairly complete system of labor legislation, 
most of it long established. It 
laboratory for new labor legislation and 


i , 
has peen a 


improvements in labor law administration 


Wisconsin leaders have been spokesmen fot 
administration of sucl 


the continued state 


legislation as unemployment compensation.” 


In the 
points out the general need for state 
forth the 
legislation 


labor law ad 


author 


lab« T 
major 


introductory chapter the 


also sets 
influences on Wisconsin 
and the state’s organization of 


legislation. He 
labor 


ministration. 

Chapter Two is dedicated to the influenc 
of labor legislation on industrial safety 
“Since 1911, workmen’s compensation le; 
of the major kinds 


Three tl 


islation has been one 
state labor law” and in Chapter 
subject is considered extensively 

Child labor, hours of labor, wage legisla 
tion, employment offices, unemployment con 
pensation, apprenticeship, and labor relations 
and fair employment are the other subjects 
studied. 


A Hundred Years of Cases 

The Business of a Trial Court. Francis W. 
Laurent. The University of Wisconsin Press, 
430 Sterling Court, Madison 6, Wisconsir 
1959. 314 pages. $6 

Francis W. Laurent, research associate at 
the University of Wisconsin, 
study of the total flow of business throug] 
a trial court of general jurisdiction in Wis 
consin during the 100-year period b eel 
1855 and 1954. 
census of the actions and special proce: 
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presents a 


This book, in essence, 





ings in the Circuit Court for Chippewa 
County, Wisconsin. Every civil and criminal 
action brought before the court during this 
period is here classified by decade as to type 
of offense, class of defendant and disposition 
record for Chip 
court, 


To complete the 
county 


of case 
pewa County, the 
inception in 1921, is given similar treatment. 


since its 


This book is the first examination of the 
business of a trial court over such a long 
It is also the first such 
study American court in 
the twentieth The aim of the au- 
thor is to gain an over-ail view of the court’s 


period of time. 
with an 


century. 


dealing 


work so that the court can be placed in its 
proper perspective as an instrument of the 
and as a 
community. 


community it serves 


social trends in that 


The first 79 pages of the book consist of 
five chapters of text material: environmental 
actions, pro 
summary 


criminal civil 
othe I 


and conclusions. 


factors, cases, 
ceedings than actions and 


consists of 


book 


notes and a compre 


The remaindet of the 
more than 200 tables, 


hensive index 


Willard Hurst, pro 
of Wiscon 


sin, discusses in detail the broad implications 


An introduction by 


fessor of law at the University 


of the data collected 


New Aid 
for Computing Service Credit 


For those who have wearied of tediously 
figuring service or seniority dates for em- 
ployees who have breaks in their employ 
ment records, relief is now available 


A newly developed, 
cular computer, sold under the 
Date-A-Juster, greatly 
periods 


hand-ope raté¢ d, cil 
trade name 


facilitates these com 


putations even for involving leap 


The simplicity and ease of operation 


Date-A 


quickly 


Juster is stat 


] 
ount caien 


copyrighted 


It enables one t 


\ Juste 


Houston 5, 


write Date 
Box 25174, 


For information, 
Distributors, P. O 
Texas 





ARTICLES 





Nonresident Alien Dependent’s Benefits 
Under State Workmen’s Compensation 
Laws If the lenies all bene 
fits to nonresident alien dependents but a 


local law 


federal treaty to provide for them 


Books 


purports 


. Articles 


reflector of 


dependents, 
the t1 


question expior 


treatment equivalent to citizen 
will the local statute 

This is the 
Daffer, a 
Francisco bar, in his article 
Federal Treaties on St 
Laws.” It appe 
of the University of Pennsylvania 
Law Review, Article I\ 


commercial treaty 


give way to 
provision ? 
James H memb 

“ttect 
ate \ ’s Com 
pensation anuary, 
1959 issue 
with rerman 
American 


focal point. 


The article traces 

criminatory workmen’s 
in the United 
of nonresident 


Italy, te 


tates; (2 
citizens 
particularly defeat 


liance on treaty provisi 


ing forces in the controversy about tl 


of the national treaty 


the State 


power, 
Department t 
and the resultant cl 
compensation treaty 
tinuing difficulties t« 
German dependents aski 
certain states under at 


guments by whicl 1 
suaded to entorce 
t 


discriminatory state la 


“No-Man’s Land” of Labor-Management 
Disputes i in article entitled “Prob 
lems of Federal-State Juris: 
Management 


October, 1958 


Disputes,” 
issuc¢ 
isepnh ay 


states 


Forum, J 


CISIOI1 
land” in whi 


subject to 


Rel 
New 
“Hot Cargo” Clauses and the Common 
Carrier . . . Herbert Burste a meml 
f the New York bar n “A de 


201 





History of the ‘Hot Cargo’ Clauses,” which 
appears in the December, 1958 issue of the 
I. C. C. Practitioners’ Journal, indicates some 
problems of urgent and immediate concern 
which the recent 
United States Supreme 


to common carriers pro 
nouncement of the 
Court on the legality of “hot cargo” clauses 
is felt that the Court’s 


clauses ith 


leaves unsettled. It 
failure to outlaw the labor con- 
tracts to which common carriers are parties 
exposes the carriers to private damage suits 
and disciplinary proceedings by the In 


terstate Commerce Commission. 


Mr. 


problems still unresolved, 


Burstein first surveys some of the 
then proceeds to 
discuss the secondary boycott 
the Taft-Hartley 
the “hot cargo” clause, and concludes with the 


Court de- 


provisions ot 
Act and its relationship to 
consequences ot the Supreme 
cision announcing the legality of the clause 


Redress of Injuries Sustained in Labor 
Dispute by Means of State Court Action 
Sounding in Tort or Contract “State 
and federal non-diversity juris- 
diction over lawsuits involving 
should be 


potential 
unfair labor 
limited to 
during 


practice gs severe ly 
earlier era, 
made judicially by 


hostile to the 


prevent “a return to an 


which labor law was 
judges generally 
aims of the labor suggest 
John T. Lynch, note editor of the /ndiana 
Law Journal, Indianapolis Division, 
Daniel R. Mandelker, 


of law at University, in 


courts and 


movement.” So 


and 
associate professor 


Indiana their ar 


Enforcement of Taft-Hartley 
Preemption.” 


ticle “Private 
A New Horizon in F< 
It is published in the November, 1958 issue 
Revicu 


deral 


of the Oklahoma Lau 


authors “when an 


labor 
with respect to a 

National lations Board 
jurisdiction, the Board has the authority to 
e National 


injunctive 


Che point 


committed 


untair practice Ne 


business over which the 


Labor R« will assert 
dispute under tl 
Labor Relations Act. 
relief is sought by the parties to the dispute, 


adjudicate the 
Insotar as 


the Supreme Court has indicated in a re 


isions that the jurisdictior 


largely 


cent series of dec 


of state courts is preempted by the 


existence of equivalent remedies before 


Howeve1 when 


labor di 


rt state 


soard 


injured by a spute seek 
redress by means 
sounding in tort or ci 
Cou that the 


will not pre thou 


mtrac 
now said 

even 
vhibited by 


federal st 


mpt 
involved 
though the 
apparently equivalent remedy 


was pl! 
even 


1 : 1 ' 
rhe article considers the 


diversity federal jurisdiction, vic 


nonviolence cases and tl 


private cause Of action 
the compensatory nature 
action “does not 
potential award 


a deterrent equal 1 


imposition Of a 





SECONDARY BOYCOTT LOOPHOLES—Continued from page 179 





boycott amended to make it 


clear that they do not prevent union-induced 


provisions be 


activity against a secondary employer who 
is performing “farmed out” work in behalf 
of a struck employer.” Such an amendment 
would, be consistent with the NLRB 


pretation of Section 8(b)(4)(A). 


inte! 


Conclusion 

The 
ban strikes against 
Using this concept of secondary 


purpose of Section 8(b)(4)(A) is to 
independent secondary 
employers. 
boycotts asa criterion, “loopholes” in Board 
interpretations of Section 8(b)(4)(A) are 
largely a myth. Five of them, in fact, never 
existed. They include direct inducement of 
employers, inducement of nonconcerted ac- 
tivities, pure consumer boycotts, refusals to 
accept employment, and boycotts against 


St See footnotg 5 
~ se 


202 


allied employers. In add 


possible for unions to institute 
mon situs building trades boy« 


rcement of the section 


“loopholes 

ars: work 
cargo” contracts: 
the primary dispute; 
ties Present Boat 
whicl 


union activity 


concerted activities 
ondary employers 
sons” not included 


Section 2 of the act 


hibited 


“loophole” 


but they are now pr 
the only possible secondary 
against “employers” specifically excluded by 


jurisdiction of the Taf 


[The End] 


definition from the 


Hartley Act. 
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News of Work 
and Working People 





Meetings of Labor Men 


State University of Iowa.—Th« 
State 


College 


of Engineering, University of Iowa, 


announces its twentieth annual management 
course to be held June 15 through June 27, 


1959, in Iowa City [The intensive cours 


4 instruction is presented by recognized 


appli a 
tech 


developments, 


authorities on new 


tions and problems in management 


niques Phe subjects ar¢ integrated under 


four major optional groups: technical methods 
of management engineering; control methods 


for management; problems of production 


supervision; and analysis of work methods, 
time Che regular State Uni 


il] be 


outstanding men from other educational 


motion and 


versity of low augmented by 


institutions and a variety of industries 
ing the 


be sent to J Wayne Deegan 


State Univer 


Communi itions concet cours should 
ing wuilding, 


lowa City, lowa 


Michigan State University.—A conference 
on “Practical Arbitration” will be 
Kellogg Center, Michig State Uni 
March 
Annual 


ence sponsot! 


held at 
versit 
30 and 31 It will be the 
Relations Confer 
ed by the Labor and Indust1 
Michigan State U 
ibor and Industrial 
Michigan-Wayne 


Relations Law Se« 


Joint 


Industrial 
I 


Relations Center, 
sity; Institute of L 
tions, University of 
ibor 
Michigan. ( perating 
include the American Arbi 
tration Association, National Academy of 
Arbitrators, and labor and 
organizations Among tho participating 
will be Charles C. Killingsworth, of Micl 
State University; George Strong, 
Mediation and Concil 

be insinger, of! the 

of Wisconsin; and Russell A. Smith, of the 
University of Michigan Che 


For further 


University; and | 
tion, State Bar of 


organizations 
management 
igan 


the Federal 


Service; N P 


lation 


University 


registration 


tee is $10 information, write 


Rank and File 


Industrial Relations 


y Educatior mervice 


to Joint 
Continun an 
State Michigat 


University, East Lansing, 


Western Management Association. 

March 17 a one-day seminar on “( 

Hiring Practices urrent 
Plans” will be sponsored by the Western 
Management Association, 2180 Milvi: 
Berkeley 4+, 
also hold a seminar on 
mn May 5 in Bet 


Recruiting and 


street, 


California 


programs ¢ 


American Management Association. 
tollowing AMA _ workshop seminar 
“he luled to 1 ww Marcl 
March 4 


New Developments 
in Labor-Management Reform 
Senator Goldwater and 12 labor law 


experts join Senator Kennedy in the 
quest to effect reform. 


28, 1959. Ser 








the bill to be 
designed to 


“a comprehensive measure 
out the recommenda- 
tions of the President encompassed in his 
for, effective labor-rmanagement 
legislation to assure the American worker 
and the public that genuine, 
collective bargaining can be carried on 
without either destroying or weakening the 
rights and freedoms of our working people 
while simultaneously 
interest.” 


carry 
message 


responsible 


safeguarding the public 


In his explanation of the bill, Senator 


Goldwater declared: 
“This bill is designed to provide needed 
safeguards improper 
labor and in 
It would require the reporting 
the 


practices of 


against practices in 


organizations labor-manage- 
ment relations. 
and 
and 


disclosure of financial operations 
administrative 
ganizations, certain financial transactions of 
their officers, and direct and indirect deal- 
ings between officers of such organizations 
and employers which may involve conflicts 
of interests. The bill, in general, 
rights of members with 
to the proper administration and applica 
tion of the funds and property of labor 
organizations, the election and removal of 
protect subordinate organiza 


labor or 


would 


reinforce respect 


officers, and 
tions and their members from abuses of the 
devices used to exercise supervisory control 
over their affairs. In addition, the bill pro- 
vides certain needed adjustments in_ the 
National Labor Relations Act, as amended, 
which will better protect certain employees, 
the public, and innocent third parties from 
the consequences of labor disputes, as well 
as provide improvements in representation 
procedures with respect to the construction 
industry to more adequately meet the needs 
that in 


of labor-management relations in 


dustry. 


“As recommended by the President— 


“All unions would be required to file 
annual reports with the Department of 
Labor with respect to their financial opera 
and to furnish such information to 
members. In 


tions 
their 
be required to file copies of their constitu 
detailed in- 


addition, unions would 


tions and bylaws along with 
formation with respect to their organization 
and procedures, including certification that 
prescribed minimum standards for the elec- 
tion and removal of officers are provided 


and being followed. 


“Information required to be reported 
under the act would be open to the public, 
and unions would be required to keep ade- 
matters to be 


quate records on 
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report ted 


which would be examination by 
Government and, upon re- 


quest, accessible to union members. 


open to 
representatives 


“Unions, union officers and agents, and 
employers would be required to report and 
keep records regarding 
including 
through employer intermediaries, which may 
conflicts of 


any payments or! 


transactions, those engaged in 


create interests or involve it 
terference with the statutory collective bargain 
ing and organizational rights of employees 


‘Union funds and property would be r« 
quired to be held and administered for the 
benefit of for 
the 
would 
by, or in behalf of, 


“All 
periodic elections of officers and to observe 
minimum 


furthering 
duty 


the members and 
the union 
be enforcible in 


purposes of and such 


any court in a 


its members. 


unions would be required 


standards for the 
including the 
vote, with due 
without restraint or 
for all 
candidates, 


conduct 
elections, right of all mem 
bers to 
ballot 
opportunity 
and be 


procedures and 


notice, by secret 


coercion, equal 
members to 
and 
facilities to 
and the 
votes; the use of union or employer 
to promote 
would be 
and bylaws would 


nominate 
the provision 

ensure honest 
elections accurate tabulation of 
funds 
candidate 
and 


have to 


any othiee 


banned 


for union 
union constitt 
contain detailed 
statements of election procedures and com 
with such dures would be re 


pliance pro¢ 


quired to be certified to by the princi 


ed 
I 


executive officer 


“All unions would be 
minimum standards, 
with applicable provisions of their cot 
and the 
control over the affairs of subordinate 
the control to be 
limited to purposes of ensuring democratic, 


required te 


including confe 


tions bylaws in exercise of super 


visory 


bodies, exercise of such 


honest, and responsible administration of 


effectuating legit 


the subordinate body and 
imate objectives of the 


labor organization 


“The administration of this legislation 
would be placed in the Secretary of Labx 
and he would be provided with 
authority to regulations, 


subpena 


ade quate 
issue investigate, 
hold 


decisions and orders (which 


witnesses and documents, 


hearings, issue 
would be subject to judicial review) requir 
ing compliance and imposing sanctions fot 
willful 
Federal 


violations, and bring actions in the 
for 


compliance with the act 


courts injunctions to compel 


“The bill would provide criminal penalties 
or administrative 


loss 


sanctions ot 


exemption or the use of or access 
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cedures under Federal labor-management 
relations statutes for willful violations of the 
act; it would also prescribe criminal penal 
ties for concealment or destruction of rec 
ords required by the act to be kept, bribery 
between employers and employee represent 
lement of 


union or certain 


or destruction 


atives, embez 
trust funds, 


of union books and records 


and false entry 

“Any present remedies that union members 
have under State or Federal laws, in addi- 
tion to those provided in the bill, would 


be presery ed 


“The secondary boycott provisions of the 
National Relations Ac 


strengthened extended so as to cover 


Labor would be 
and 
direct coercion of secondary employers and 
inducements of individual employees to re 
fuse to perform services with an object of 
forcing their employer to cease doing busi- 
with and to 
employers not otherwise covered by the act 


ness another person, include 
under the protections of the provisions; it 
would also be made clear that union activity 
secondary 
performing struck 
the primary and, under 
circumstances, against secondary employers 


is permitted against employers 
‘farmed-out’ 


employer 


work fot 
certain 


engaged in work at a common construction 
site with the primary employer 


“It would be made an unfair labor 


subject to mandatory injunction, for a union 


practice, 


to picket in order to coerce an employer to 


recognize it as bargaining representative of 


his employees or such employees to accept 


or designate it where: the employer has 
recognized another union in accordance 


Rank and File 


with law, a representation election has been 
conducted within the preceding 12 months, 


it cannot be shown that there is a sufficien 


showing of interest on the part of the em 


ployees to be represented by such union, 
or picketing has continued for a long 


of time without a 

“The National | 
would be 
jurisdiction over cases 


period 
election 


Board 


representation 


abor Relations 


authorized to decline to asser 


where it considers 


the effect on commerce is not substantial 


enough to warrant the exercise of its juris 
diction and State courts and agencies would 
be permitted to exercise jurisdiction ove 
these cases 

“The 
lations Act 


voting in 


Nat on 


certa 


provision 
which 
a representation ¢ 
thei 


replacements may 


and the v 

well as others, 
to the administrative discretior 
the Board also would be 
duct representation elect 


nearings 


eliminated 
strikers, as 


where there is 
jection to such an elect 
‘The Board would be 


and 


bargaining represel tatives W 


building construction 


11 


tion, under carefully <¢ 


conditions 


‘Employers, as wel 
Board’s pro 


sign non-Commu! 


use the 
quired to 
thus equalizing the burden 
this requirement w 
providing that 

to be 


and requiring 


1 1 
faise Shall 


during the 


conduct 
its executio 


‘It would be made 


valid collective bargainil 
not bargain 
ment unless 


reeable 

“It would be 
bipartisan in compositi 
no m I 


same 





February issue) 
subcommittee 


(considered in and 
chairman of the hold- 
ing hearings on antiracketeering bills, an- 
nounced the appointment of a special 12-man 


our 
labor 


tripartite commission of lawyers to study 
and recommend changes in the Taft-Hartley 
Act. The panel, f members 
from labor, management and miscellaneous 


compe sed ot 


interested groups, will report to the Senate 
Labor Committee. 

The labor group is composed of Palto E. 
Papps, IAM counsel; Arthur Goldberg, 
counsel for the AFL-CIO Ethical Practices 
Committee and AFL-CIO Industrial Union 
Department as well as the Steelworkers; 
Louis Sherman, counsel for the AFL- 
Construction Trades 


and 
CIO Building and 
Department and general 
IBEW (AFL-CIO). 

The management 
attorneys Geraid D. Reilly and Guy Farmer, 
both of whom formerly served on_ the 
NLRB; and Kitchel, of Phoenix, 


Arizona, counsel for the American Mining 


counsel for the 


segment consists ol 


Denison 


Congress. 

David Cole, president of the National 
Academy of Arbitrators; Archibald Cox, 
law professor, Harvard University; Charles 
Gregory, law professor, University of Vir- 
ginia; Russell Smith, law Uni- 
versity of Michigan; Clark Kerr, president 
of the University of California; and W. Wil- 
lard Wirtz, Northwestern 
University, complete the panel. 


pre fess rT, 


law professor, 


New Frontiers 
in Labor-Management Relations 


Proposed legislation designed to fur- 
ther economic humanism in labor and 
management. 


Although labor-management relations cover 
a vast variety of activities, Americans tend 
to associate it with Hoffa and the Teamsters, 
with organization of the police department 
transportation 
corruption revealed by 
claimed Under 
O’Connell in 
Wheeling, 


and monopolization of and 
with violence 
the McClellan 
Secretary of Labor James T. 
a speech at Wheeling College, 
West Virginia, on February 8. 


and 
Committee, 


“This sort of thing makes news—bad news, 


to be sure—but nevertheless front 
In the field of 


sadly, the good news never seems to merit 


page news 


labor-management relations, 


more than three column-inches on page 67 


“For while Hoffa was making the head 


lines in recent months, some far more 
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representative developments largely escaped 
public attention. The bituminous coal oper- 
ators quietly signed another long agreement 
with the United Mine Workers, so that there 
has not been a major strike in the industry for 
eight years. The twentieth anniversary of 
the Fair Labor Standards Act was honored 
in Washington. The United Automobile 
Workers and the Big Four auto-makers 
continued operations well over two months 
beyond the expiration of their 
before a relatively brief strike took place 
New York’s waterfront 
with a new process 01 
cargo-handling while 
union representatives and employers con 
tinue joint study of the matter. Northwest 
Airlines and its pilots signed a new agreem«e 

without so the 
strike. A contract dispute between passen 
ger ship owners and deck officers was su 


contract 


Longshoremen on 
agreed to work 


automation in their 


much as suggestion of a 


cessfully mediated by President George 


Meany of the AFL-CIO. 
“These are examples of good labor-man 
collective bargaining 


hold 


agement relations, of 
its best. But they don’t get 
attention of the American public. 


and 


“IT do not mean to pretend that there is 
nothing in today’s labor-management climate 
to be At today’s 
bargaining table, labor and management are 
the future of the American 


They 


concerned about. There is. 
negotiating 


economy. are doing so at a crucial 


point in our economic history, and at a 


significant one in the history of their rela 


tionship.” 


Briefly backgrounding the history of labor 
management relations, Mr. O’Connell high 
lighted the laborious working conditions at 
the beginning of the industrial democracy, 
discussing the “open shop era” of the 1920's, 
the passage of the Wagner Act in the 1930's 
the right of 
employees to organize and to function col 
lectively, and the merging of the AFL and 
CIO in 1955, which resulted in the strongest 
country and the world 


recognizing and guaranteeing 


labor movement the 


have ever known. 


Three things, noted Under Secretary O’Con 
nell, are responsible for 
toward improving society 
“union growth without a background 
without th 


the progress made 
using the econ 
omy: 
of unrest, 
incentive of 


economic growth 


war, and the growth of volu 
tary, cooperative institutions without friction 
and withering conflict. 

y a great deal 


—and so can management, but they can be 


Labor can do—and is doing 


helped greatly by effective legislation 
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An executive without a philosophy 
can have only limited capability for 
creative thinking, regardless of his 
basic intelligence.—Professor Ralph 
C. Davis, The Ohio State University. 





“And it is precisely such effective legis 
lation which President Eisenhower has re- 
cently before the 86th 
Briefly, some of the 


which that bill is designed to accomplish 


placed Congress. 


here are objectives 

‘It will assure union members the oppor 
tunity to 
freely and 


choose their officers’ secretly, 


without «coercion. 


guarantee the funds of union 


theft and misuse. 


“Tt will 
members against 


‘It will the collusion between 
employer representatives and union repre 


that benefits due 


stamp out 
sentatives endangers the 
to workers. 


exists 
which 


isolated from legal 


that now 
law, and 


“Tt will close the gap 
between State and Federal 
leaves many workers 
protection. 

“Tt will end abuses of the secondary boy 
cott and the 


picketing, two natural breeding grounds for 


‘blackmail’ 


; 


practice ¢ f so-called 


violence and corruption in the labor-man 


agement field 
“Tt will democratic 


unions so 


assure 
that 
itself and make use of the tools of corruption 


processes in 


bossism cannot consolidate 


Labor sub 
books 


he is tt 


‘It will give the Secretary of 


power and authority to open 


tools he 


poena 


and records, requires if 


assure full protection to union members 


other amendments to 


to make it 


“It will make 
Taft-Hartley Act 
labor and management. 


“Workers, 
of this 
This is the 
away 
body 
—and to 
healthy 
I believe 


fairer to both 


pe yple 
ly 


and the 
bill, 
must use to cut 


businessmen, 
this 
method we 


nation need desperate 


some badly diseased po ons ot 1 


is essentially strong and healthy 


which 


improve its chances of staying 


and it is—in fact—the only method 
that the 


from the 


Congress clearly recos 


nizes a mandate American people 


in this regard, and I predict with confidence 


early passage of a measure which will be 


close to what the President has asked 
for. Soon after 


force, I believe that we will possess, in fact, 


very 
we have such legislation in 
the morally sound labor-management struc 


ture of which we have spoken 


Rank and File 


“That will strengthen our formula for the 
future, 


of economic humanism as the essential back 


and enable us to pursue a philosophy 
ground to progress 


“There is, as I s it, oO that need 


There 


and 


to be done must be development 


strengthening, extension of the eth 


base which I believe underlies our 


trial ethical base 
which to measure the prerogatives 


and the demands 


democracy, an 


agement 


‘To put it 


must now become 


factor in the conduct 
society will not progress 


at that time and place 


new concept I 


‘This basically 
bility 


a number of 


responsi 


poses for both management and lal 


questions; they might bi 


grouped under two 
matter of conscience, 


a matter of consciens 


“As the sources 
rendering machines 
motivations Of Management 


and will chang 


as time 
ced with new 
lities. 
“Will they 


and expectations 


Live 


do to the size of 
the expansion of 


‘Faced 


nt or greater 


witl 
ommensurate Wi 
growth, 
1 
deve lop 
accumul: 
] 
the employee 
“Faced with a 
1 our managers 
response 
me soluti 
in terms €1 


rate solvency) 


“Will our 
deve loy ment 


capacitl 


ties our 








of society, and gives their efforts true meaning. 
Instead of confining their daily labors to simple 


managerial exercises, it makes of those 
labors a national good and a national asset 
in the best sense of the word. It allows 


them to contribute, not only to the divi- 
dends of the shareholders but to the general 
health of the entire and it 
this by giving meaning to their existence 
as goods producers with genuine responsi 
bilities to their employees, and to the gen- 
eral public. 


society- does 


“In the same way, productivity as a mat 
ter of conscience presents new responsibili 
ties to American labor 

“Labor, like management, has made great 
From a small, independent unit 
seeking strength 


progress. 
of men 
in unity to protest 
conditions of their 
has grown into a vast complex of related 
organizations that tremendous 
force for progress. too, 
have new responsibilities. 


usually angry men 
the outrageous 
time, American 


social 
labor 


represent a 


social But they, 


“Will union leaders consider that the tra- 
ditional search for higher wages and benefits 
is only one aspect, one segment, of their 


entire responsibility? 

“Will union leaders consider the full im- 
plications of their demands upon the total 
economy and the common good and equate 
those demands to that good? 

“Will 


artificial restraints from the productivity of 


union leaders consider removing 


workers? Will they honestly and objec- 
tively measure work requirements? 
“Will union leaders consider using their 


treasuries, often built up to support strikes and 
to further purely union to help 
industry restrain its members to meet new 
conditions and new methods of operation? 


ag will 
the interests of the whole body public fully 
as deserving of their the 
interests of their own members? 


interests, 


general, union leaders consider 


recognition as 


“Productivity as a matter of conscience is 
required as a moral base to the entire labor 
institution. 

“It is my faith that our society can and 
must out and establish this ethical 
base for its operations. My questions are 
not academic—they are living challenges to 
the living men who carry the burdens of 
office in our plants, factories and unions. 


search 


“T am not advocating an over-night con- 
America to the very 
[ am not even saying that a 


version of highest 


moral ideals. 
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large segment of our country is not so 
motivated now, but I am saying that the 
time to make the greatest and best possible 
now Just as we once 
continent 


extension is 
had the physical resources of a 
for the benefit of our 
after we had explored and conquered it, 
so now we have the 
components of a society to master after we 


to master citizens 


social and economiK 


have ordered and organized it. I have 


every confidence that we will succeed.” 


Performance of Jury Service 
Without Personal Loss 


NICB reports compensation practices 
when supervisory employees serve as 
jurors. 


Last month the National Industria! Con- 
ference Board made public the results of a 
which it took of 363 companies on 
practices when super- 
summoned as jurors 


survey 
their compensation 
visory employees are 
This latest report was undertaken to round 
out a picture started two years ago when 
an NICB study revealed the compensation 
practices of companies: whose rank-and-file 
hourly and salaried workers were called for 
jury duty. 

Of the 363 companies which cooperated 
in the survey, 302 are reported to have a 
specific plan for guarding supervisors against 
financial loss while serving as jurors. The 
NICB noted that some of the 61 companies 
which do not have a specific plan may pay 


their supervisors for the time they serve 
as jurors without regarding this as a formal 
procedure. The report further stated that 
others may have a general leave program 


for executives that covers absences for this 


purpose, while a few have no 


plan because the situation requiring one had 


companies 


never arisen 
The earlier NICB 


personnel revealed that almost 


survey covering non 
supervisory 
53 per cent of the hourly employees in 276 
companies, and 86 per cent of the salaried 
employees in 287 companies, lost no income 
while they served on juries, and more often 
than not profited. Similarly, the new sur- 
vey finds that supervisors usually come out 
ahead when they serve on juries. 


According to the survey, most firms not 
only pay their employees during their ab- 
sence for jury duty but encourage them to 
serve. However, when 
especially a supervisor, to jury service means 


the loss of a man, 


great hardship for a firm, the practice is to 
request the court to defer service. 
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In Future Issues... 


Strikes and Atomic Energy.—To any casual reader of a 





newspaper, ads offering employment to scientists are not 
unfamiliar. In some large metropolitan newspapers, they 
occupy several pages. This urgent need for scientists stems 
from the rapid growth, in American industry, of the applica MAIL TODAY! 
tion of products of atomic research and development to com 
modities and services which permit us to live better. Such 
intense mobilization of man power brings with it unionization. 
Because of the extreme public interest in anything atomic, 
what should be the attitude toward labor disputes involving 


the use of atomic energy? We shall have an article which 
voices concern with labor disputes—of such seriousness as to j | 
pose a threat to our existence as a nation—slowing or halting 


progress toward a goal of maintaining equal power in the world. 
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Status of Contract-Bar Doctrine.—No agency of the govern 
ment should subordinate justice to easiness of administration. 
An article we have scheduled shakes an admonishing finger at 


the NLRB, citing this axiom. To prove his point, its author 5 
reviews the contract-bar doctrine in the light of actions of the a 
Board. Cases in this area are certainly not easy, for in the — e 
adjudication of contract-bar matters there is a conflict created 
between two objectives of the statute: (1) encouragement of : 
collective bargaining and (2) protecting the rights of employees <q 
to select union representatives. VU 
G 


General Counsel and NLRB.—Those who have followed the 
legal ramifications of labor relations for a number of years will 
not find it difficult to recall the particular area of friction 
between the General Counsel and the Board. There was con 
siderable publicity at the time of the alleged split between 
Robert H. Denham and the Board. \ scheduled article 
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Quick Answers to Labor “Puzzlers”... 


l. PENSION AND PROFIT-SHARING ee 
PLANS AND CLAUSES 
Full-Text Retirement 


Practical and authoritative, this CCH publica Plans Include: 





tion brings together in one convenient source the Profit-Sharing Plans 


Pension Plans 


* 
pertinent ideas, methods, “savvy,” and “know how” ° 
@ Thrift Plans 
. 
* 


of a representative cross section of firms, large and 
small, in many different lines of business and industry. Broad Coverage Plans 
Unusually Funded Plans 


For here are (1) the exact texts of 20 complete Specimen Clauses Cover: 


employee benefit plans, and (2) words and phrases of @ Establishing the Plan 
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tion in meeting your specific problem or objective. iss napa 
. . : ‘ , » ‘ @ Payment of Benefits 
Iveryone concerned with questions in this field will 
. sae , eg . @ Administration 
find this book gives them a wealth of facts and in 
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analyzing a pension or profit-sharing plan or program. 
Indexed ; 448 pages, 6” x 9”, hard bound, gold stamped. Price, $9 a copy, subject 
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a union contract. In all, 780 pages, 6” x 9”, hard bound, gold stamped. Fully 
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